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. .  -against- Qecision a nd Order 

Itc 
‘I 

STEVEN N. ROSENBERG, D.D.S., STEVEN N. 
ROSENBERG, D.D.S., P.C. and STANLEY C. 
HEIFITZ, D.M.D., 

Defendants. 
X ___________________1_______r___________r-------------------------------- 

JOAN B., LOBIS, J.: 

Motion Sequence Numbers 002 and 003 are 

On March 7, 2005, plaintiff, John Johnson, who was 66 years old, presented to the 

dental offices of defendant Stanley Heifetz, D.D.S. sMa Stanley Heifitz, D.D.S. Dr. Heifetz 

performed an initial examination and took a full mouth series ofx-rays. Mr. Johnson returned to Dr. 

Heifetz on March 15,2005, at which time, Dr. Heifetz reviewed the x-rays taken the previous week 

with Mr. Johnson. Dr. Heifetz recommended, among other things, extracting teeth numbers 17 and 

32 (the lower wisdom teeth). It appears that tooth number 32 was partially erupted as only the mesial 

aspect portion of the tooth was visible, and the rest of the tooth was covered by gum and bone. 

Additionally, there was moderate to severe bone loss noted on the mesial aspect of the tooth, causing 

a deep pocket between teeth numbers 3 1 and 32, which created a food trap that put Mr. Johnson at 

risk of infection. With respect to tooth number 17, Dr. Heifetz recommended extraction because the 

tooth was only partially erupted (partially covered by gum and bone), and had extensive decay. Dr. 

Heifetz referred Mr. Johnson to defendant Steven N. Rosenberg, D.D.S., an oral surgeon, for the 

extractions of these teeth. It is appears that Dr. Heifetz is not affiliated with Dr. Rosenberg, and that 

they maintain separate offices at separate locations. 
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Mr. Johnson presented to Dr. Rosenberg’s office on March 24,2005. Dr. Rosenberg 

evaluated and examined Mr. Johnson, and also recommended that teeth numbers 17 and 32 be 

extracted. Prior to performing the extraction of the teeth, Mr. Johnson was presented with and 

signed a written consent form, outlining the risks associated with the procedure, which included 

temporary or permanent numbness to the lip, chin, tongue and/or gums. 

Dr. Rosenberg extracted tooth number 17 without complication. However, during 

the extraction of tooth number 32, Dr. Rosenberg determined that the apical portion of the root of 

that tooth would be too difficult to remove, and, as a result, left that portion of the root in place. 

According to Dr. Rosenberg, the root was sitting on the inferior alveolar nerve, and an attempt to 

remove it could have resulted in injury. Following the procedure, Mr. Johnson was prescribed 

antibiotics and pain medication. 

Mr. Johnson returned to Dr. Rosenberg for apost-operative visit on March 30,2005. 

During this visit, Mr. Johnson reported numbness in his right lower lip that extended down his chin. 

Dr. Rosenberg determined that Mr. Johnson had a right paresthesia due to an injury to the inferior 

alveolar nerve during the extraction of tooth number 32. Dr. Rosenberg prescribed a Medrol Dose 

Pak, which is a cortical steroid used to reduce inflammation. Dr. Rosenberg testified at his 

deposition that he planned to follow the nerve injury, and, if the numbness did not resolve, he would 

refer Mr. Johnson to a specialist to explore surgical intervention. It is noted that Dr. Heifetz testified 

that Mr. Johnson telephoned him following the extraction and made complaints that he was not 

comfortable, felt tingling, and felt that something was off. Dr. Heifetz further testified that he had 

several phone conversations with Dr. Rosenberg regarding Mr. Johnson and his complaints. 
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According to Dr. Heifetz, Dr. Rosenberg assured him that he was providing post-op care relative to 

the injury. 

Mr. Johnson returned to Dr. Rosenberg on April 1,2005 and April 5,2005 for further 

follow-up evaluations. According to Dr. Rosenberg, Mr. Johnson’s condition appeared to be 

improving. Dr. Heifetz saw Mr. Johnson on April 5 ,  2005 and April 7, 2005 for treatment not 

related to the extractions. Dr. Heifetz could not recall whether Mr. Johnson made complaints 

relating to the extractions at this time. 

Mr. Johnson saw Dr. Rosenberg again on May 2, 2005, with complaints of pain, 

numbness, and a cracking noise on the right side of his mouth while eating. Following the 

performance of radiological studies, Dr. Rosenberg ruled-out a fracture of the mandible. Mr. 

Johnson was given an appointment to return to see Dr. Rosenberg on May 9, 2005, however, it 

appears that Mr. Johnson did not show up for this appointment. It is noted that Mr. Johnson treated 

with Dr. Heifetz on four (4) occasions in late May and June 2005, in connection with bridge work 

to his upper and lower teeth. During these visits, Mr. Johnson complained of nerve damage since 

the extractions of teeth numbers 17 and 32. 

On or about June 29,2005, approximately two months after his visit of May 2,2005, 

Mr. Johnson returned Dr. Rosenberg’s office. During this visit, Mr. Johnson continued to complain 

of numbness in his lips and mouth. According to Mr. Johnson, Dr. Rosenberg repeatedly assured 

him that he was not in need of any further treatment and that he would regain sensation in the area 
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with time. Notwithstanding, Dr. Rosenberg, among other things, referred Mr. Johnson to Sal 

Ruggerio, D.M.D., a nerve repair specialist, for evaluation and further treatment. It appears that Mr. 

Johnson did not contact Dr, Ruggerio, and that Mr. Johnson sought no further treatment from Dr. 

Rosenberg following the visit of June 29,2005. Mr. Johnson contends that he was advised by Dr. 

Heifetz that he should not seek treatment from Dr. Ruggerio, and that he should wait for the injury 

to resolve itself on its own. 

Mr. Johnson treated with Dr. Heifetz until April of 2007. Mr. Johnson claims that 

although he treated with Dr. Heifetz for almost two-years after he ceased his treatment with Dr. 

Rosenberg, he was never referred to another oral surgeon to address his continuing complaints of 

numbness in his lip and chin. According to Mr. Johnson, he still suffers from a numb lip and chin. 

Plaintiffs commenced the instant dental malpractice action against defendants, Dr. 

Heifetz and Dr. Rosenberg, as well as Steven N. Rosenberg, D.D.S., P.C., with the filing of a 

summons and complaint on or about June 2 1,2007. Plaintiffs allege that defendants were negligent 

with respect to the manner in which they rendered dental care to Mr. Johnson, and as result of such 

negligent treatment caused injury to Mr. Johnson. Plaintiffs further allege that defendants failed to 

obtain informed consent from Mr. Johnson prior to the performance of the teeth extraction of March 

24, 2005. The complaint also contains a derivative cause of action asserted by Mrs. Johnson. 

Discovery has been completed, a note of issue/certificate of readiness has been filed, and this action 

is now ready for trial. Defendants move for summary judgment, dismissing the complaint. 
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The party moving for summary judgment in a medical malpractice action must make 

aprimafucie showing of entitlement to judgment as a matter of law by showing the absence of a 

triable issue of fact as to whether the defendant was negligent. U a r e z  v, Prospect Hosn,, 68N.Y.2d 

320,324 (1986). “[Blare allegations which do not refute the specific factual allegations of medical 

malpractice in the bill of particulars are insufficient to establish entitlement to judgment as a matter 

of law.” Grant v. Hudson Val. Hosn, Ctr, , 5 5  A.D.3d 874 (2d Dep’t 2008). Once the movant makes 

aprima,facie showing, the burden shifts to the party opposing the motion “to produce evidentiary 

proof in admissible form sufficient to establish the existence ofmaterial issues of fact which require 

a trial of the action.” Alvarez, 68 N.Y.2d 324 (citation omitted). Specifically, in a medical 

malpractice action, a plaintiff opposing a summary judgment motion 

must submit evidentiary facts or materials to rebut the prima facie 
showing by the defendant physician that he was not negligent in 
treating plaintiff so as to demonstrate the existence of a triable issue 
of fact. . . . General allegations of medical malpractice, merely 
conclusory and unsupported by competent evidence tending to 
establish the essential elements of medical malpractice, are 
insufficient to defeat defendant physician’s summary judgment 
motion. 

- Id. at 324-25 (citations omitted). 

In support of his motion, Dr. Heifetz relies upon, inter alia, the expert affirmation of 

a general dentist licensed to practice in the State ofNew York. Based upon the expert’s examination 

of plaintiffs dental record, as well as other documents relating to the instant litigation, i .e.,  

deposition transcripts and bill of particulars, the expert opined that Dr. Heifetz was not negligent in 

any of the dental treatment rendered to Mr. Johnson. This expert sets forth that “Dr. Heifetz was at 
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all times in full accord with good and accepted dental practice . . . [and] that the treatment rendered 

by Dr. Heifetz was not a proximate cause or substantial factor in causing plaintiffs alleged injuries.” 

With respect to plaintiffs’ allegations that Dr. Heifetz should not have recommended 

the extraction of the lower wisdom teeth, this expert finds that tooth number 32 needed to be 

extracted because leaving the tooth in place would cause dental problems in the h tu re .  According 

to this expert, tooth number 32 was not restorable because there was extensive bone loss in the area 

that was creating a pocket between teeth numbers 31 and 32. As a result of same, a failure to 

remove tooth number 32 could cause future complication, including “further bone loss and the 

potential for infection and dental decay, which placed the adjacent teeth and bone at risk.” Dr. 

Heifetz’s expert states that the extraction of tooth number 32 was necessary to create a stable 

environment needed to effectuate the restoration of teeth numbers 29 through 3 1. The expert also 

states that the extraction of tooth number 32 was the only treatment option because the tooth was a 

partially bony impacted tooth. With respect to tooth number 17, Dr. Heifetz’s expert opines that the 

tooth “needed to be extracted because there was carries (decay) in the tooth and the carries could not 

be excavated.’’ Moreover, tooth number 17 “could not be restored because the tooth was partially 

erupted (the tooth was partially submerged by soft tissue).” 

Dr. Heifetz’s expert further opines that ultimate determination of whether a tooth 

should be extracted and whether a patient was a proper candidate to undergo the procedure rests with 

the oral surgeon, who, in this case, was Dr. Rosenberg. Additionally, according to his expert, it was 

Dr. Rosenberg’s responsibility to discuss the risks associated with such a procedure, as well as any 
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alternatives. Therefore, Dr. Heifetz, as the referring general dentist, “did not have a duty to obtain 

plaintiffs informed consent.” 

Dr. Heifetz’s expert also opines that, as Mr. Johnson’s general dentist, Dr. Heifetz 

had a “limited obligation regarding the follow-up care pertaining to nerve injuries and that that duty 

is satisfied if the general dentist ensures that the patient is under the care of an oral surgeon for such 

an injury.” Consequently, the expert states that Dr. Heifetz acted within accepted standards of care 

in this case by relying on Dr. Rosenberg to follow and care for the injury. Additionally, with respect 

to causation, Dr. Heifetz’s expert states that any failure on the part of Dr. Heifetz in providing post- 

operative care to Mr. Johnson was not a proximate cause of his injuries. According to the expert, 

very few patients recover from a nerve injury resulting from a tooth extraction, whether they have 

further treatment of the nerve injury or not. 

In support of his motion, Dr. Rosenberg relies upon, inter alia, the expert affirmation 

of a licensed dentist, who practices in the filed of oral and maxillofacial surgery. Based on an 

examination of Mr. Johnson, a review of his dental records, as well as other documents relating to 

the instant litigation, i. e . ,  deposition transcripts and bill of particulars, the expert opines that there 

is no basis for any malpractice claims against Dr. Rosenberg and that he acted within the standard 

of care throughout his treatment of Mr. Johnson. 

This expert asserts that Dr. Rosenberg was not negligent in advising Mr. Johnson to 

have his lower wisdom teeth extracted. Based on Dr. Rosenberg’s medical records, Mr. Johnson had 
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a pocket depth of over 7 millimeters around tooth number 17. Additionally, there were evidence of 

bone loss distal to tooth number 3 1, which could lead to infection. According to his expert, as a 

result of these findings, Dr. Rosenberg appropriately found that these teeth were not restorable. 

Therefore, in the opinion of this expert, extraction was appropriate treatment for teeth numbers 17 

and 32. Dr. Rosenberg’s expert sets forth that the “treatment of [Mr. Johnson], including evaluation, 

establishment of diagnosis and extraction of teeth #17 and #32 were performed within the standard 

of care.” 

Regarding the lack of informed consent cause of action, Dr. Rosenberg’s expert 

opines that the informed consent process was more than sufficient to allow Mr. Johnson to make an 

informed decision as to whether to undergo the recommended treatment, and that such process met 

the accepted standard of care. The expert makes this conclusion based on the written consent form 

and Dr. Rosenberg’s notes. Dr. Rosenberg presented Mr. Johnson with a written consent form prior 

to the extraction of teeth #17 and #32, detailing the known risks of the procedure, including the 

possibility of temporary or permanent numbness to the lip, chin, tongue andor gums. Mr. Johnson 

signed the form prior to the extraction. The expert also indicates that “Dr. Rosenberg noted within 

his chart that Mr. Johnson was advised of the possibility of bilateral temporary or permanent 

numbness of the lip, chin, tongue or gum.” 

This expert also sets forth that the injury claimed by Mr. Johnson to his right inferior 

alveolar nerve is “not in any way indicative of malpractice,” and opines that the extractions were 

done properly. This expert notes that Dr. Rosenberg determined that the apical portion of the root 
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of tooth number 32 would be too difficult to remove as it was sitting on the nerve, and he properly 

left that portion of the root in place. The expert opines that Dr. Rosenberg acted appropriately in 

leaving that portion of the root in place and a failure to remove same was in no way malpractice. 

Additionally, Dr. Rosenberg’s expert opines that he was not negligent by failing to 

timely diagnose the injury to Mr. Johnson’s right inferior alveolar nerve. According to the expert, 

Dr. Rosenberg properly examined Mr. Johnson post-operatively, properly treated him, as well as 

promptly responded to his complaints. In response to the claim that Dr. Rosenberg failed to timely 

refer Mr. Johnson to a specialist, the expert states that both Dr. Rosenberg and Mr. Johnson testified 

that Dr. Rosenberg referred Mr. Johnson to Dr. Ruggiero, a nerve repair specialist. The referral was 

given just over three months after the extraction procedure and it is the opinion of the expert that 

“this referral was timely and well within the standard of care.” 

Dr. Rosenberg’s expert examined Mr. Johnson and found that he did suffer from a 

paresthesia of the distribution of a portion of the right inferior alveolar nerve. However, the expert 

concludes “that the fact there was an injury to the inferior alveolar nerve during the extraction 

procedure of tooth #32 is not evidence of malpractice and that the pre-operative evaluation, the 

surgical procedure, and the post-operative treatment were appropriate and all within the acceptable 

standard of dental/oral and maxillofacial surgical care.” 

In opposition to defendants’ respective motions, plaintiffs submitted the expert 

affirmation of a dentist licensed to practice in New York, who is a Diplomat of the American Board 
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of Oral and Maxillofacial Surgery. Based on pertinent records of Mr. Johnson and various 

documents relating to the instant action, the expert concludes that both defendants “departed from 

the standard of care and departed from good and accepted practice in their treatment of John 

Johnson.” Plaintiffs’ expert further opines that defendants’ “departures directly resulted in causing 

John Johnson to suffer damages that he would not have suffered otherwise.” 

Plaintiffs’ expert opines that it was a departure for Dr. Rosenberg to recommend and 

remove Mr. Johnson’s wisdom teeth. Mr, Johnson was 66 years old at the time of the procedure and 

the expert claims that removing impacted wisdom teeth on a patient of that age is rare and dangerous. 

Plaintiffs’ expert sets forth that it is well documented in the medical field that “the likelihood of 

injury to the inferior alveolar nerve during wisdom tooth extraction dramatically increases when the 

patient is over the age of 30 and the risks continue to proportionately increase with increase in age.” 

The only time wisdom teeth of a 66 year-old patient should be removed is if there is an urgent and 

necessary medical reason for doing so, which, the experts claims, did not exist in the instant 

situation. 

Based on the panorex taken the same day as the procedure, the expert opines that it 

was likely that an injury would occur to plaintiffs inferior alveolar nerve. The expert explains that 

the x-ray showed that tooth number 32 was “severely impacted, set deeply into the jawbone, and 

intertwined with the inferior alveolar nerve.” Furthermore, the expert states that “[ilt is blatantly 

evident upon reviewing the panorex that any attempt to extract tooth #32 would more likely than not 

result in injury to the inferior alveolar nerve.” As a result, the expert opines that it was a departure 
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on the part of Dr. Rosenberg “to fail to advise Mr. Johnson of the visit that he was more likely than 

not to sustain a nerve injury as a result of extracting tooth #32 given its position in the jaw.” 

Plaintiffs expert also opines that Dr. Rosenberg departed from good and accepted 

practice by failing to advise Mr. Johnson of alternatives to the extraction procedures. The expert 

asserts that Dr. Rosenberg’s reasons for removing tooth number 32 were not of any medical urgency 

and could have been treated without extracting tooth number 32. Specifically the expert states that 

Dr. Rosenberg failed to advise Mr. Johnson that as an alternative to the procedure “he could (1) 

simply do nothing and not necessarily be worse off or (2) forgo the extractions and consult a 

periodontist for more conservative, non-surgical treatment.” The expert notes that in the 

“alternatives to treatment” section of the consent forms given to Mr. Johnson it says “none.” 

Plaintiffs’ expert adds that Dr. Rosenberg never discussed the contents of the informed consent form 

with Mr. Johnson, and a failure to do so is also a departure on the part of Dr. Rosenberg. 

The expert notes that Dr. Rosenberg’s departed from good and accepted dental 

practice in connection with the performance of the extraction of tooth number 32 by failing to 

perform a coronectomy. Instead of removing multiple sections of tooth number 32, including those 

portions contiguous with the inferior alveolar nerve, according to plaintiffs’ expert, Dr. Rosenberg 

should have performed a coronectomy, a technique whereby only the “coronal” portion of the tooth 

is removed and the nerve is fully avoided and protected. The expert opines that Dr. Rosenberg’s 

failure to perform a coronectomy instead of the extraction caused the injury to Mr. Johnson’s inferior 

alverolar nerve which resulted in a permanent loss of sensation in his lip and chin. Plaintiffs’ expert 

opines that Mr. Johnson has permanent numbness in his lip and chin, which is a direct result of 
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trauma to the inferior alverolar nerve that occurred during the extraction surgery of tooth number 32. 

The expert specifically sets forth that “the numbness is permanent and was directly a result of the 

negligence of Dr. Rosenberg.” 

Lastly, with respect to Dr. Rosenberg, plaintiffs’ expert states that there is only a six- 

month window of opportunity within which a nerve can be repaired. Although Dr. Rosenberg gave 

Mr. Johnson the number for nerve repair specialist within six-months of his nerve injury, the expert 

opines that Dr. Rosenberg departed by failing to advise Mr. Johnson that there is a limited time 

within which to seek treatment from the specialist or otherwise risk his chance to regain sensation 

from a successful repair. 

With respect to Dr. Heifetz, plaintiffs’ expert opines that Dr. Heifetz departed from 

good and accepted dental practice by advising Mr. Johnson that his numbness would go away on its 

own and that he would regain sensation in his lip and chin sensation over time. According to 

plaintiffs’ expert, h4r. Johnson detrimentally relied L‘on the false premise that additional treatment 

would be of no benefit,” which resulted in Mr. Johnson’s inability to obtain successful treatment for 

his injuries. Plaintiffs’ expert further opines that Dr. Heifetz departed by failing to refer Mr. Johnson 

to an oral surgeon for management of his nerve injury upon learning that Mr. Johnson was still 

suffering from the injury, and was no longer under the care of Dr. Rosenberg, or any other oral 

surgeon. 

Plaintiffs’ expert sets forth that as a result of the departures discussed in his affidavit, 

Mr. Johnson ‘Lwas caused to suffer damages that he would not have suffered from otherwise. 
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Specifically, he sustained an injury to his inferior alveolar nerve as a result of the negligent removal 

of his lower left wisdom tooth # 32. The injury has left Mr. Johnson with a permanent loss of 

sensation in his lower lip and chin. Mr. Johnson would not have sustained any of the above- 

mentioned damages but for the malpractice committed by the defendants herein.” 

Mr. Johnson also submitted an affidavit in opposition to defendants’ motions. Mr. 

Johnson sets forth in his affidavit that he was advised by Drs. Heifetz and Rosenberg that he needed 

to have his lower wisdom teeth removed. Mr. Johnson further sets forth that he was presented a 

consent form by one of Dr. Rosenberg’s assistants while he was in the operating chair. According 

to Mr. Johnson, he signed the consent form without reading it. Mr. Johnson states that Dr. 

Roscnberg did not discuss the contents of the form with him, and never advised him or the risks of 

the procedure or any alternatives to the surgery. Mr. Johnson adds that had he “been advised of the 

risk of the procedures, of the difficult nature of the extractions, of the close proximity of the teeth 

to a nerve that could be injured, and of the serious potential for permanent injury to my lip and chin, 

[he] would never have agreed to proceed with the extractions.” 

With respect to Dr. Heifetz, based upon the contlicting expert affidavits, issues of fact 

and credibility exist in connection with whether Dr. Heifetz departed from good and accepted dental 

care by advising Mr. Johnson that his numbness would go away on its own and that he would regain 

sensation in his lip and chin sensation over time; as well as in failing to refer Mr. Johnson to an oral 

surgeon for management of his nerve injury upon learning that Mr. Johnson was still suffering from 

the injury, and was no longer under the care of Dr. Rosenberg, or any other oral surgeon. Such issues 

cannot be resolved on this motion for summary judgment. &g Bradlev v. Soundview Healthcenter, 
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4 A.D.3d 194 (1 st Dept. 2004); m s  v J , enod i l l  R osp., 232 A.D.2d 184 (1996). But, plaintiffs’ 

expert does not address Dr. Heifetz’s expert’s opinion that he acted in accordance with good and 

accepted dental practice in connection with the care provided to Mr. Johnson prior to the 

performance of the subject extractions. Therefore, plaintiffs have not demonstrated that triable 

issues of fact exist with respect to issues relating to the adequacy of preoperative care provided to 

Mr. Johnson by Dr. Heifetz. Additionally, as plaintiff expert failed to contest the opinion that Dr. 

Heifetz did not have a duty to obtain Mr. Johnson’s informed consent for the procedure being 

performed by Dr. Rosenberg, plaintiffs’ informed consent cause of action, as asserted against Dr. 

Heifetz, must be dismissed. 

With respect to Dr. Rosenberg, based upon the conflicting expert affidavits, issues 

of fact and credibility exist in connection with whether Dr. Rosenberg departed from good and 

accepted dental care (i) by removing Mr. Johnson’s lower wisdom teeth given his advanced age, as 

well as the positioning of tooth number 32 in the jaw; (ii) in failing to remove only “coronal” portion 

of tooth number 32, thereby fully avoiding the nerve; and (iii) by failing to advise Mr. Johnson that 

there is a limited time within which to seek treatment from the specialist or otherwise risk his chance 

to regain sensation from a successful repair. 

Lastly, in connection with plaintiffs’ informed consent cause of action asserted 

against Dr. Rosenberg, Dr. Rosenberg established hisprima facie entitlement to judgment as a matter 

of law by demonstrating that Mr. Johnson signed an informed consent form relating to the subject 

procedure. In opposition, plaintiff has not put forth any evidence that a reasonably prudent person 

in Mr. Johnson’s position would not have undergone the surgery with the extractions, if fully 
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inforriied, which is rcquircd to prove such a cause of action, & Public Health Law S 2805-d(3). 

Tlicrclbre, Dr. Rosenberg’s niotion for summaryjudgnicnt is grnritcd ivith respcct to plnintiffs’ causc 

of action lor  lack of  informcd consent. & ‘1’1iompson v. Omcr, 36 A.D.3d 791 (2d Dept. 2007); 

Ilickstein v, Doiwli, 303 A.D.2d 443 (2d Dcpt. 2003); Lhnlor, v. Sivaramnn, 272 A.D.2d 570 (2d 

D c p ~  2000). 

Bascd iipoii ihc rorcgoing, i r  is l i m b y  

ORI)ER131I h a t  tlic niotirm of def’endnnl Stiunlcy I4c..,tz, I1.D.S. s/h/a Stan cy 

I-leifitz, D.D.S. for su~ii~~iaryjudgmcnt dismissing h e  complaint is grniiled with respect to plaintifl’s’ 

claims relating to llic adequacy ol‘ pre-operative care pruvidcd 10 Mr. Johnson by I h .  I-Icifetz, and 

with rcspect to plaintiffs~ ciiiise of  action lo r  lack of itifornied coIiscti(, and is deriicd in nll othcr 

rcspccts; arid i t  is further 

ORDERED that thc inotioii of’dclcndnnts Ste\:cti N.  liusenbcrg D.D.S. and S t c \ ~ n  

N. Itosenbcrg, D.D.S. , P.C. Ibr summary judgmcnt distiiissing the coriiplnint is granted only with 

rcspcct to plaintiffs’ causc ol‘actiori for lack of inlbrnied consutit, aiid is denicd in dl other respects. 

R l’hc partics shnll appear I’or a prc-trial cg)(ie iicc 011 h4arch 23. 20 10, at 9:30 a.m. c 
‘I’his constitiitcs the dccision and order oftlic c o u w  
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