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I-' 13 in t i  fl; 
- aga i n s t- 

Index No. 60 I875/04 

I" 1 ;I i 11 ti I'f .I o I1 i i  C 21 t s i 111 at i d i s (C n ts i In ;I t i d is), an ow 11 cr of ;I corii iii c rc i a1 co lido ni i t i  i ii in 1111 it, 

brings this :ictioii against de~cr~idants lor: ( 1 )  il clcclur~itoryjutlgmeiit that (a) cerlain amcndiiients 

to the contloriiiniliri.i's Dcclai-atioii and By-Laws, ciixkd on May 17, 2004, arc nul l  and void, (b) 

such ameiidinciits miisl. bc rcrnoved from the record with the C'ily Register, and (c) certain licns 

against Catsimaticlis, Ibi- unpaid coi~iInoii chxges niid late fees, arc n u l l  and void, and must bc 

rcnloved li-oln the recorcl; (2) hren.cli of iidiicinry duty; (3) tortious interl'crciicc of a lcasc with 

New Ynr-k 13ufkt  a i d  Catering C'o. (,NY Bilffctj; (4) tortious interkrcncc of a leasc with 

dealing colitained in tiic condomiiiiuiii's Declaration. 

C'atsiniatidis nioves lor n pre1Iiiiiiia1-y iiijiinctiori, pursuant to CYLR 630 I, enjoining 

dc.fc n d 21 n t s li-o I N  cn fo rc i n g t 11 c B 111 end 111 c t i  ts, a 11 d d i rcc t i ng t I1 ciii to re iiiovc t h c a i n  cn d til cn ts li-oni 

tlic rccord. Dcfcndanls Boarcl of' Managers (,Hoard), and ils iriclividual board riieinbcrs, cross- 
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move, pursuant to CPLR 321 1 (a) ( I  ), and (a) (71, for dismissal oltlic Aiiicnded Cnniplaint ;is 

asscrted against tlicm. 

13 A C KG R (IUN D 

1)efcnd;int Pctersficld Condoininiiinl (C‘ondoriiiniuiii), located al 1 15 Fourth Avcriue, 

Ncw York, New York, consists ol‘oiie coiiimercial grouncl-fluor unit, which plainlil‘f 

C ;I t s i 11 1 n t i d i s owns , 3 11 cl 7 0 rcs i d CI 1 ti ;I I 11 I i its . 1) c fcn d a i  i t 13 o iu-d o 1x1-a t cs ;rnd iii ai n t a  i n s 11-1 c 

Condo i i i  in  i u m . 1)cfciid a 11 t Board co ii si s t s of five i ncm bel-s : E lemo r Ko I-ma 11, P rcs id c t i t UP t l ~ c  

Cuiidoiiiini~iiii, Sus;nn Rydcll, Stacey Fncter, I.lcrve Sciicqiiicr, :~nd Rohert Manclclbau~n 

(11 id i v id 11 a I 13 e 1;3 11 d ;in ts) . 

‘I’hc neclal-ation niicl By-Laws 

‘I ’lie Clo n d o I 11 i n i 11 111 ’ s ll cc I ai-a t i o n ;in d I3 y - Law s go vc 1-11 t h c u p  era t i o 11, us c , and occ up n nc y 

ol‘ thc Condominium. & Aiiclrens E. ThcodosioLi hfliduvit i n  Support (Thcodosiou Affidavit), 

EX. CC, EX. A, EXS. 1 & 2. 

Rc I cv ;in t I’ rovi s ions of Llcc 1 ;I rii ti o 11 

Article 7 of tlic originiil ikclnration aclcli~cssed the “Use uf U n i h . ”  Section 7.1 originally 

provided that llic coiiiinercinl unit could he used “lor :iny lawful purpose,” so long as such use 

c o n h i - m e d  and coin plied with the terms arid conditions of the Ch-tiiicatc of’ Occupancy for thc 

commercinl t ini t ,  and :my other applicable legal r.equirements. 

hrliclc 17 of h e  original I>cclmiion covciwl “Ariieiidiiieiits of Declaration.” Scctivn 

17. I provided tli;it the L)eclai.ation may he anicnded “by thc vote of at least 66 2/3% in nrui~ber 

aiid in coniiiion iiitcl-est of all Unit (I>wiicrs tnkcn in accordnnct: w i t h  the provisioiis of tlic 13y- 

Laws.” ‘l’hc Inst scntencc oC scctioii 17.1 originally provided that,  “[s]iibjcct to the rights of 
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Spoiisor or its dcsignee iiiidcr Articles 7 and 8 of this Declaration,” Article 7 could not  be 

amended unless L L  IOO(X in nunibcr and in coim1oii interest of a l l  Uiiit Owiicrs alkctcd thereby 

I ?  approve slrch :lmencirnenl . . , . 

Rclcvanl Provisioiis of B y - L a ~  

Section 2. I3 of‘tlic 13y-Laws provides that boml mcmbei-s are not liable tu unit owiiers 

“for errors of‘jiiclgiiienl, negligelice or otherwisc, except that ;i Board meinbcr shall be liablc for 

his uwii hncl  h i t 1 1  o r  willliil miscondiict.” Section 2.19 states that “the Board shall x t  as, and 

s1i;ill bc, tlic agcrit of llic l l n i  t (3wners,” in ;iccoid;iiicc with the Dcclarntion and t h e  By-Laws. 

Sections 3.3 and 3.4 i i i ihrl’zc the Bonl-d to call special nicctings of the unit owiicrs, and cxplain 

how nuticc o l  tlic meetings shall be provided. Scclions 6.5 and 6.0 authorizc the Board to asscss 

coiiinioii charges and latc I‘ccs against unit owiici-s. Section 13.1, acldressing “Aiiiendiiiciits by 

IJnit OLVIIC~S,” providcri tlinl llic By-1,aws may 1)c miicnclecl by 

llic vote of’ at least Oh 2/3% in nuiiiher and in Coiiiinon Iiitcresl of ;ill Unit 
Ow~icrs, provided, lwwevcr, k i t  the Common Interest appurlenaiit to cadi  Unit as 
expressed in the Dccl;iration shall nol bc altered without the written conscnt of all 
Ullit OWJICLS iifl‘cctcd Ihcrchy. 

No provisioii iii the govcriiiiig clocuiiiciits authorizcs the Board itself to vote o i l  any amendments 

r l  

- ~ . ~ . -  Ihe Gristet-lcs lxnsc 

In M:irch 2003, Clntsin-iatidis allegedly leased the coiiiniercial unit for a livc-year tcrm, 

with tlircc fivc-ycar cq>tions, lo Gi-rstcdes, wliiuli curruntly operates n supermnrkct on lhc 

prcmiscs. ‘I’hc record clocs not contain 21 copy ol‘such lease. 
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As of May 20, 2004, Catsiiiiatidis allegedly leased tlic same commercial unit, for a 20- 

ycar teriii, to ‘NY 13uI‘f‘et, which plans to open a h-st-class I-cstaiir~nt/bar/cateriiig facility oil tlic 

premises. The 1-ccoi-cl docs not contaiii ;I copy of such Icase. 

Ile lev an t Clo i x s p  nd ciicc 13cl w ccii Part i es 

011 May 25,  2004, Cntsimatidis’s attorney wrote to the Jhoard, advising them of the N Y  

Buffet lcnsc, m d  requesting tlicil- input  on NY’ T3uffet’s proposal to inst:lll a vciiling system for 

tlic coiiilncrcial uni t .  (lln Jiiric 3, 2004, the C~oiidoininium’s attorney responded t h i t :  ( 1 )  pursuant 

to section 8. I O  oi’thc By-I,aws, the N Y  BuUct leasc W;IS void because C‘atsiinatidis failed to fiilly 

pay a l l  co~iiiiioJi cliargcs fur the commercial unit, m c l  cncloscd ;i copy of an August 2002 lien for 

$12,327.84; and  (2) lhc propcsscd venting systeiii coiilil rcquirc Board consent, and needcd to 

comply with llic C‘oiidomiiiiuin’s govei-niiig documents. & Louis I-’. I’nlcmmo Affidavit in 

Support (I’alcr~mo Affidavit), Ex, 4; Tlicoclosiou Aftydavit, Ex. CC:, Ex. A, Ex. 3. Enclosed with 

tlic June 3, 2004 lctler were copics of rcccnlly adopted amcndmeiits to thc Declaralioii and the 

13y-Laws, approved by ;i supcl- inijoi-ity of all unit owiiers at ;I May 17, 2004 special ineetiiig. 

- Scc 7’lieodosiou AiZ‘idavit, Ex. CIC, Ex. A, Ex. 4. 

‘I’he A 111 en rlrii e t i  t s 

Chtsimatidis miintairis h i t  he did not rcceivc noticc of such special mccting unt.il June 1, 

2004. 1)cfcndarits provicle ai’i afliclavil of mailing that, on or :11?out May 3, 2004, propcr noticc of 

the May 17, 2004 special mccting was given to 2111 unit owiicrs. See Thcodosiou Affidavit, Ex. 

RE.  Chtsimntidis claims illat only 66% of a l l  un i t  owners approvcd lllc subjcCt amcndmciits, 

rather than tlic 66 arid 2/3(% required by tlic Declaration and the By-Laws. Defendants offer 

evidcnce that Ihc ;~riiciidiiients wei-c ;ippr-oved by 74.28% of the total units and 7 1.03% of the 
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coiiiiiioii interests of the C'oncloiiiiiiium al the May 17, 2004 special mecting. See id., Ex. CCI, 11 

4. Catshatidis also :illcgcs tha t  tlic timing of tlic ainenclriicnts raises suspicions of tlic Boni-(1's 

bad hit11 condiict since (lie voting on tlic mendiiiciits took place on May 17, 2004 (recorded 

with tlic Ncw Yoi-k City Rcgistcr 011 July 5 ,  3004) near the execution o l N Y  HLIIM's  lease 011 

May 20, 2004. 

The anicndments to tlie i)cclnration include: (1 )  deleting the last sentencc of Article 17, 

which prcvcnted any aiiendmcnt to Articlc 7 iiiilcss 100% of all unit o ~ v ~ i c r s  ailictccl thereby 

approved such amendmciit; i ind (2) amending section 7.1 so tha t  llic commercial unit 

may IJC iiscd for retail s:iIw of goods (not includiiig food for liumaii or animal 
coiisiiiiiptioii) ; i i d  for 110 other purposu willioiit the pl-ioi- written consent of tlic 
13on1-d of Managers (which consent may be subsjcct to such conditions and 
~~cq~iircriicnts as tlic J3~)iri-d may dccm uppropririte); provided, Imwcvcr, that, in no 
cvcnt, may any cooking or othcr aclivity take place w i t h  tlic Uni t  that rcsulls (or 
is i.easoii:ibly likely to result) in any odors eiiiaiiatiiig honi the C'oiiiiiicrcial LJiiit. 

'I'lie aiiicndiiients to tlie By-Laws iiicliide: (1) cxteiiding tlic right of first rcfus;il to tlic 

conimei-cia1 iinil; (2) cxteiiding tlic rcquireiiiciit that iinit owners imy  1101 c o ~ ~ v c y ,  mortgage, or 

Ieusc Ilicir iinit if any coiiiiiioii charges ;iix outsrmding on the comiiiercial unit; (3) limitiiig lciisc 

tcriiis to live ycius; (4) liiiiitliig ~oiiiiiicrcial activity between 9:OO A.M. to 10:OO P.M.; and ( 5 )  

imposing n fine of $100 pcr day Pou any violation oP tlic Rules ailcl Regulations, with such iiiics 

incrcasiiig to $200 1x1- day if  tlic violation rcwtins uncured aL'tcr 30 days' written notice. 

C' ;i t s i iii ;I 1 id i s a 1.2 11 e s 11 1 at t hc alii c nd 111 c 11 ts i nip rope r 1 y pro 11 i b i 1 his I cas e lo N Y [3 i i  ffc t , 

e1iniin:ite tlic ncccl lor his coiisciit, iiiid prevent iising the commercial unit ;IS n restaurant. 
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In Augiisl 2002, clcfciid~uits filed ;I lien ngaiiist Catsiniatidis i i i  thc mi1 o f  .Y; 12,327.84 for 

iiiipaicl common cliargcs. & Palerrno Alliclavit, Ex,  5 .  In Jiiiie or July 2004, dcfendanls filcd a 

second lien against C'atsiriiatidis in  Ihe s m  of $2 1,353.32 for unpaid ccmiiioii charges, a ~ i d  lntc 

fees covcring December 2003 through J m c  2004. See Eleanorc 2. Koriiian Affidavit i n  Supporl 

(Korinan Aliklavit), 11 14; Stel~licn I, .  Weinstein Supplciiicntal Affimatioii, I + .  I .  

crts that the two liens NC i i i ihmlcd,  and slioulcl be removcd from the 

I-ccord hcc:iuse cotiiiiioii charges ii.0111 Dcceiiibei- 2003 lhrougli J i m  2004 were paid, and 

dc~'Cii(1~iit~ fliil lo ex1-71:iiii tlic late fi'cs rcqucstcd. Louis P. Palcrmo Supplc~iici~tal Afiidavit, 

11 2 & EX. 1 . 1)cfci~lants p iwidc  cvidcnce of  the nllcgcd arrc;irs, md tlic iiicui'iiient 01 late fccs. 

SCc Brenda Rallison Aiiid:ivit i n  F~irtlier Support, 711 4- 12 & Ex. A,  

Prcsciit Action 

(111 .lune 17, 2004, Cntsiiniilidis filud ;I complaint, and n-iovcd for the subjcct prelimiiiary 

iiisjunclion. 0 1 1  June 20, 2004, clcfcndants cross-iiioved lo disiniss tlic complaint, but withdrew 

s 11 ch c I-o s s tiio I ion I rp o I I rcc c i p t o 1' a SLI p 11 I t :  i i i  en la I c o t i  i 13 1 ;I i n t (A iiiend ccl Ch m p 1 ai n t ), t? 1 cd on J u 1 y 

6, 2004. Thc Amendcd Coiiipl~iiiit adds the C:oncloiiiiiiiiiiii, m c l  Elear~oi- Koriiiiiii, i n  licr 

representative capacity as tlic C:oiiclominiiim's ~~rcsidciit, as defeiidnnts. As iiienlioiicc-1 above, lhc 

Amended Coiiip1:iiiii iissei-k: ( I) ii requcst for dcclmtory relicfi (2) breiich of fiducikiry duty; (3) 

intentional intcricrencc with tlic NY nuffct Iciise; (4) intciitioii~il interlcrcncc with llie Gristedes 

lcnsc; and  ( S )  bi-each of the implicd coveiiant of good iiiith and h i r  dealing. On the second, third, 

and foiii-tli causcs of  ;iction, Catsiiiintidis scclts compensatory ;ind punitivc chiiages. I111 the lifili 

caiisc of nction, he sccks only conipcnsatory dmiagcs. 011  or aboiil July 13, 2004, dcfcndanls 

filcd the subject crc)ss motion 1i3r p:iifi;il disniissnl of the Amendcd Complaint pursuant to CPLR 
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321 1 (a) ( I ) ,  ai id (:I) (7). 

Catsirnutidis allcges that sIior(1y after receiving 3 copy ol’tlic amencliiiciits, NY Buffet 

exprcsscd its 1-eluctniice lo proccecl iiiidcr its lensc uritil the issues raised in  tlic hiiienclcd 

C,’oniplainl wcrc resulvcd. He claims tha t ,  wi thi i t  injuiictivc relid; lie will lose N Y  BuIl‘ct’s 

reiilal income, which ‘ L ~ ~ e c e d ~  the cui‘i.cnl. leasc by 11101-e thw $200,000 per yeur.” Theodosiou 

Aftldavit, Ex. A A ,  11 24. In opposition, dcfciiclnnts argue t h t  iieitlicr the NY Buffet leasc 1101 the 

Ciristcdcs Icase lins bucn provided, aiid that the h a r d ’ s  pi-csidciit submits two alTidavits stilting 

that the Hoar-d will not interlire with Gristcdes’s prcscnt use of tlic premiscs duriiig the penclcricy 

oftlie liligation (m I<oiman Affidavit, 11 7; Eleniiorc Z. Korinaii 12eply Affidavit i n  Opposition, 

7 6). 

DlSClJ SSION 

M ut ioi 1 1-’(3 r I) re 1 i 11 i i 11 arv Tni u I K  t i og 

111 its discretion, 1Iic court i m y  deny n iiiotioii [or preliiniiiary iii.juiiction if the plaiiitifl‘ 

iiiils to clc:u.ly show: ‘‘1 I ]  a lilteliliood of succcss on tlic merits, [2] irreparable hnrm if the 

iiijuuction was no l  gi-nntccl, and [3] ;I balancc ol‘tlic equities in  its favor.” Sterling Fifth Assoc. y 

Chrpentillc  cor^.^ IIIC.,  5 AD3d 328, 329 (1“  Ilcpt 2004). Unless thc niovaiit dcmoiistr-ates a 

clear right to iii.jiinctivc relief, such a reiiicdy is iiiappropriatc. & Mosscri v Fricd, 289 AD2d 

545, 54h (2d ncpt  2001). 

1 Icre, ii\junctivc rclief is iiiappropriatc because Catsinliltidis fiiils to provide cvidencc of 

any in-cpurablc iiijiii-y, Firsf, tlic record fails to sliow any tlirwt by Gristccles to witlihold 

p a  ym e 1 i t  . S eco II d , ;1 s stat cd a 13 o v e ,  the 13 o nrd ’ s 13 ire s i (1 c 11 t pro v i cl c s s w orii tcs t i 1110 11 y that th c 

Bonrd will not intei-fi-re with Gi-istcdes’s p i u e n t  irsc of the prcinises during the pcndeiicy of the 
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litigation. ‘l’liird, Clatsiiiiaticlis fails to show that his potcnlial d~i i i iges ,  regarding the N Y  Bul‘fct 

leasc, “;li-t: not compensable in iiloney.” &$it Index, L.I,.C. v TCiskWise Intl. L.L,.CI., 282 AD2d 

246, 247 (1’‘ T k p 1  200 I ) .  ‘I’he proper remedy lor plaintil‘f’s dlegcd dmiagcs is ;in action for 

money damages for the lost i u i t a l  i iicoiiic of $200,000 per ycar, or to recover any dccl-crised 

valirc of tlic conimercinl tinit, if any. This is not one of those cases whci-c “[;i]bscnt ;i prcliiiiinnry 

inji.iiiction, tliorc is no cIssiir;iiicc tha t  llic plai i i l i  ff will be able to stay in  busincss pending trial” 

for which monet:iry damages will be iiiiidequatc. Mr .  Natui.al, Tiic. v ~UI~nclul(el-atecl ljoorl Prods. 

2 1  Iric IS2 Al)2d 729, 730 (2d I k p t  19x9). Tlic application lor a pr-cli~iiiii~ii-y iiijunction is dciiicd. 

c‘ i-os s Motion lor- Pa rl i a 1 r) i s iii i ssa I o I‘ Alii c nd ed c‘o ti1 17 1 ain t 

011 a inolion to dismiss prsunnl  to CPLK 32 1 1 (a)  (7), the court acccpts thc 

allcgations ill  the compl;iinl and any submissioiis in  opposition to the rlisiiiissnl motion as truc, 

resolvcs a l l  r-casonablc inli-rciiccs i n  favor of tlic plaiiitiff, m c l  dctermiiics wlicther tlic pleadings 

state CL cause of action. Sce S t d i n g  Fifth Asscsc., 9 AD3d 261, 261-62 ( I ”  Dept 2004). 

I lowevcr, on ;i motion to clisiiiiss pursuant to CIPLR 32 I I (a) ( I ) ,  whcr-c allegations arc 

conti.adicted by docuiiicntary cvidencc, they ;irc nu(  presumed to be truc or granted evcry 

favorable infei-encc.” M. 

L L  

‘I’or-t Claims (Sccond, Third, a i d  Fourth Catiscs oi‘ Action) 

Uridcr the business $uclgmcnt riilc, so long as the Board, wliicli is vcstcd with the 

re spo n s i b i I i y of t h c rI a y- t u -d a y 01) c i.a t i 011 a I 1 t I i i i  ai t i  IC 11 ;I iic t: of t li e C: o 11 d omiii i u 11-1, “CLC t e s] in go o d 

faith, in t11c esercisc oI‘Iioti~,st jiirlgiiient a n d  wil l~out  bl-encl~ing ilicii- i-idircjary obligation to the 

~ommo11 a i d  gel-icral interest of the coi-porntion, judicial rcvicw to cxiin-iinc [the Doard’s] 

dctcrminations is not avnilohle.” AJen v Miii-rny I.-lousc Owners Clor-p, 174 h D 2 d  400 ( I ”  Dcpt 
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199 I ). Sccl-ion 2.13 or thc rlccliiration also expressly providcs that “I3ox-d iiienibcrs sIlall linve 

110 liability to Unit Owners fbr crrors ofjudgment, ncgligeiicc or otherwise, except that 21 Board 

mci-nber sliiill be liablc for his own bad faith or willfiil misconduct.” 

At the outset, judicial review of the Board’s nclions for C‘ntsiniiitidis’s tort claims is not 

B p i m p  r i ate 11 iid c I- the b i i  s i I i cs s j i I clg iii en 1 1-11 1 c , c‘ a t si ma t i d is 1.a i 1 s to assert , w i t h requ i s it c 

particularity, t h i t  “tlic Imird’s nctioii has 110 legitiniiite relationship lo tlie weltirc of tlic 

coopc r;i t i v e,  d c 1 i I )  crii 1 c 1 y si i i  g I es o II t i n d i vi cl 11 ;i 1 s Lor 11 a riii i’ii 1 t rc a t iii en I, i s ta keii w i tli o LI t 11 o t i c c oi- 

considel-ntion o f  tlie i .c lev~i t  facts, or is beyolid the scopc ol‘tlic L?o:ird’s authority.” Malter of 

1,cvaiidysky v OIle Fifth Avc.  Apl .  C:orp., 75 N Y 2 d  530,  540 (1990); see also Lewis v Akers, 227 

AD2d 595, 596 (2d 1)cpt 1996) (dismissing coiiiplaiiit Lor fiiilure to state ;I cause olaction 

becausc p1;iintifffiiiled to allege ‘‘with tlic reqiiisitc piirticularity, that the [disp~itdd] transfers . , . 

lacked ;i lcgitiiiiatc husiiicss pul-pose o r  wcrc tlie prod~icts o f f rwd ,  bad faith, or :i conflict o C  

intcrcst”). 

Chtsiinatidis oiily 211 leges tliiit thc I3o~ircl iniproperly “caused“ the An-icndments to be 

enactccl, m d  did so iii lml Iliitli q n i i i s t  the express ternis of’ the 13ccl;irntion and By-Laws. 

Ilowevei-, tlic record shows thnt lhc 13o;ird: ( I )  did not vote on any ot‘tlic amenclmeiiis; (2) was 

aiithorized to call ;i spccial iiiwtiiig of uni t  ~ W J I C I ~ S  piirsuant to scctions 3.3 and 3.2 of the Ry- 

Laws; aiicl (3) properly notified all unit owiiers of the spcciial meeting in accordancc with the By- 

I,aws. SCc ‘I’heodosioii A I’fidavit, Ex. RD,  Ex. CX, Ex. A at 10 & Ex. CC, EX. 1). Cllatsimaticlis’s 

assertions that the timing of tlic an-icncliiients evidence the 13oai-d’s bad fiiith arc coiiclusory and 

unsiipportccl. The recu~-d shows tli;it tllc iimeiidlncnts wcrc voted upon bcforc tlic N Y  B3uffct 

leasc w;1s exccutcd. 
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In addition, the tort clainis against al l  Individual Iklkiitiaiits w e  dcficicnt a s  a inattcr of 

1 aw b ec nu s e C'a t Y i i 11 3 ti d i s fa i 1 s to ;I 1 1 cge th ;I t th c I nd i vi d 11 ;i I Dcfend a 11 ts c o m mj ttcd to i-t i o 11 s BC t s 

iiidcpiclciit of their oflicial capxitics ;is Board riit-iiibci.~. & Koiir-ad v I36 East 64'" St. Corp., 

246 AD21 324, 326 ( I "  Dupt 1998). In thcsc circiiinstaiices, a conceptual separation oftlic 

B o n d  i i n d  ils iiicliviclual iiicmbcrs for lcgnl piirposcs is not appropriate. SCc Hinit v Slinrp, 8 5  

NY2d 883, 885-86 (1 995); L>inicu v Groff Stuclios Gorp., 257 AD2d 2 18, 223 ( 1  '' Dept 1'399) 

(tinding tha t  coopcralivc board could not be pcrsorially liable Lor tortiously inducing brcach of 

co11tr:icl). 

Moreover, tlie second caiisc ul'nctioii for  breach of fiduciary duty, as asscrled against lhc 

suhject deLcridmts, "liils to allegc coiicliict by defcndaiits in brcach of ti duty other than, and 

iiidcpenclcnt of, that coiitinctiial ly cstablislied Ixtwccn the partics," and should bc dismissed as  

dup1ic:itivc ol'ilic l~i-c:icli of contract claim. Kariiinsky v FSP Incorporated, S AD3d 25 1, 252 ( I "  

Dept 2004); scc also Fessch; ia 'm Watcrli,ousc Inv. Servs., Inc., 305 hD2d 268 (1" Dept 2003). 

l"iirtlieimorc, for tlic t h i i - d  a i ~ l  fourth causes of action l c ~ r  tortious interfcrencc with a 

contract, C.?atsiiiii\Iiclis iilust sliow: (1) tlic existence ora  valid contract; (2) defcrdants' 

kiiowlcdgc 0 1 .  tli:it contract; (3) derciicimts' intcnlional procurillg of the bl-cach; (4) ,~ctu:d br-encl-r 

ol'tlic coiitr;ict, and ( 5 )  claniagcs. & 330 Rccruisition C ' o . ,  L1.L; v Rejxncy Sav. Bank, F.S.B., 

293 A r m  3 I4 ( I i k p t  2002). Iki-e, Catsimaticlis hils 10 sufiicicntly allegc that any lcase, to 

which Iic w a s  ;I party, W;IS brc;ichi as :i result of the h a r d ' s  coiicluct. & J.C. Klein, Inc. v 

Forxlcy, 289 AD2d 79, 80 (1" Dept 200 I); Fluhi- v (Iioldscheidcr, 264 AD2d 570, 57 1 (1" Dept 

1999). He also fails to sufficiently claim how the Board knew about the N Y  Bufl'ct Icasc, which 

was sigiicd on May 20, 2004, and did not exist wlicn thc ameildriients wcre adopted on May 17, 
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I’iiiii tive 1 ) a i i i a ~  

Tlic request for puiiitivc dniizagcs h r  tlic second, third, and Ioui-th causes u l  action is also 

denied. “To siist:iin a chiiii li7r punitive dan-i:iges iii tort, oiic of‘11ie following must be shown: 

intciitiu~inl o r  d ~ l  ilxi-nto ~ rongdo ing ,  ;iggravnting o r  outrilgcnus circumstn11ccs, ;I fi-nLldulcIit or 

evil motive, or ;I coiiscioiis act tliat willfLilly md w;uitoiily c1ic;rcg:ircis tlic rights of ailother.” T)OG 

l3uchwnlcl C !  Assoc,, Inc. v Rich, 28 I RD2d 329, 330 ( I ”  Dqit 2001). The allcgcd coiiduct 

by tlic Bonr-d, evcii ii‘ pi-ovcd, dixs m t  rise to this lcvcl ol‘culpnblc wrongdoing. Catsirnatidis 

allegcs that the dcfcIidillits willfully and maliciously engagcd in a scheme to advance tlicir own 

interests a t  tlic expense of pluintiff by iiiipi-opcrly causing tlic l>eclal;itioii and By-Laws to be 

aineiiclcd; howcvei-, p l ; i i i i ~ i l - Y  fails to explain and allegc what “own iiitcrcsis” rcfers to, separatc 

l?oni tlic intcrests of tlic other unit owners. 

- U -- I-eac h o f c‘o i i j  ra c t C: I a i 111 (F i ft Ii C‘n II  s c o f Act i 011 1 

For his lifth c;iiisc ol‘action, Chtsiiiiatidis sceks damuges f o r  breach of co1it1*iIct, claiming 

that: (1) tlic i k c l m t i o n  is n valid and binding contract hetwccii him and thc C:oiidomiiiiiitn, 

acting thi-ough t l ic Boai-cl :ind tlic Indivicliial L)ekiid:ints; (2) implicit in the Ikclai-iilion is a 

covcn:int of goud faith i I n < l  f i l i i -  cle,-aling; (3) dei‘enc~~ints breachcd the iinplied coveiiant by 

aiiicnding hrliclcs 7 and 17 witliout his coiiscrit, m d  by circumveiiting lijs rights unclcr Ai-ticlc 7 

to usc the comnicrcial u i i i l  fbr :iny lawliil piirpose; aiid (4) the Individ~i;il 1)cfendants’ conduct 

w:is outsidc tlic scopc oj‘llicir uutliority, 

Although Chtsiiiiaticlis may bring n biwch of contract claim with respect to thc 
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Declnration a i i d o r  the fly-Laws (see C'olliiis v I4avclcri on Hudson Colic-loiiiiiiiuiii, 223 AD2d 

434, 431) [ l "  13epl I!)c)G]; kmd of M-qrs. of Madison Mcd. L31cli!. Chndoniinium v I<iima, 249 

AD2d 140 [ I : ' '  Dcpt 1998~1; Mishkin v 155 C'on(l(~miiiiun~, 2 Misc 3cl 1001A [Sup Ct, N Y  County 

20041 [iinj)~~3lis11cd opinion]), niid I-cview of this claim is not prohibitccl by tlic business 

judgmcnl 1-iilu (scc Ilinicu, 257 AD2d at 222-23), C'atsiiii;ilidis fails lo sufijcicntly ;illcgc how the 

I3oard and thc Individual lIcfc1idiil1ts breachcd [heir implicd covenant ol'gnod faith ~ l d  fair 

den1 iiig. 

"'l'his covclinnt cn-il3ri1ccs ;I pledge tha t  'neithci- party slinll do anything which will have 

the elli-ct ol'dcstroyiiig or i i~j~ir i i ig  the riglit 01 tlic other pnity to receive the h i t s  ol' tlic contract' 

[citation oiiiitkd]," 5 1 I West 23211~1 C)wnci-s Gorp. v .Icniiifcr IIealty Co,, 98 NY2d 144, I53 

(2002). Jlcre, ;IS staled al)ove, Cl;ilsiiiiatidis f:iils (o suilicicntly allege any bud faith conduct. As 

stated above, the Bo:ird did not vote lo cnact the aiiiciidmeiits, 1101- were they aulliorized to vote 

under- the i>ccl;~~-;~tion and By-Laws. PiirsLiimt to the authority grantcd to tlicm, dcfciiclants 

pi-opcrly callcci a spcciiil meeting, arid notified all  unit  O W I I C ~ S .  This implicd covenant cannot be 

irscd to crciite iiidcpcndent obligations beyond tliose agrced upon o r  inconsistent with ~ l l c  exprcss 

tcrms of the contract. Scc id. at  153; Fcsschii, 305 AI32d at 268. The claim for breach of  implied 

covciiant of goocl faith  id f j i r  dealing, as asserted against these del'etid:ints, is disinissecl. 

T>caI;i!-atciry Ilclicf'(First Ciause o f  Actiou) 

Giver1 thc above, tlic coiirt ;dso gixnts thc clel'ciid;ints' motion to disiniss thc iirst c;iiIsc of 

nctioii as asserted against the Uo;ird aiid tlic Iiidivirlual i)cfcndants, As stated abovc, 

C.: ;i t s i 11 i ;it i d i s s c elcs a d ec I :I r:i tory j 11 dg m en t t h ii t : (a) t h t: ali i  c nd 111 c 11 ts to the Co i i  d om i n i ii M ' s 

Declaration arid Hy-l,riws, enacted on May 17, 2004, ;ire iiull und void; (b) del'cndants must 
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remove such an-iundiiienls froni llic i.ccord wi tli the City Rcgister; and (c) certain liens l i lcd 

against C:atsiiiiaticlis are null and  void, and i i iwt bc reiiiovcd from tlic rccord. Rcgarding the 

B mend 111 c n ts , llic bus i 11 es s j 11 d g 111 e 11 t 111 I c ;I pp 1 i e s , a 11 d j 11 d i c i a I rcv i e w of t I1 t‘ reaso 11 ab  1 encs s o f 1 lie 

13oard’s ilctiolis is foreclosed, since CiitsiiTlntidiS Fails to sulliciciitly allege niiy “bad f d i ,  li-nud, 

self-‘-dcaling, o r  iiiiscoiiduct by l l~c  Board.” Martino v J3onrd ol‘h42r.s. o f  J lcron I’oir-itc 011 Rcnch 

Condoniiiiiun!, 6 AD3d 505, 506  (2d Depl 2004). liegarding the 2002 : i d  2004 liens, a 

declaratory jdgmen t  caniiot be awarded in  f w o r  L ~ L  Clatsimatidis to remove such liens from tllc 

rccorcl. I’ursuant i o  scctions 6.5 and (1.0 oI thc Tly-Laws, the I3oiii-d is aiilhorizcd to ~ S S C S S  such 

c o 111 1 11 r> n cli i11-2”~ ii nd I at c fees, CI nd dc l’c I i d 21 11 I s prov i d e d ocu 111 c 11 ta ry cv i d elice 1-cg:a1+d i 11 g the 

alleged aiiioun~s of unp;iid C O I ~ ~ I J ~ C N I  chargcs and Lite li-cs sct foi-th in  the 2002 snd 2004 lier~s. 

Th c c I ;I i 11 i for d ec I a r:i tory IC 1 i u f, ;IS ass c rt ed ;I ga i I i s t these dc fc nd ;i 11 Ls , is d is r ~ i  j s s cd . 

Accordingly, it is 

01U)ERRL)  that pl;iintiI~f” prcliiiiinary iiijiiiiction motion, pursuant lo CPLR 630 1, is 

dcniccl; ;ind i t  is fui-thcr 

ORJ1EIiE.T) tlint delkiidants’ cross iiiotioii to disiiiiss the Aiiicnded Complaint ;IS against 

thcm, Imrsuunl to CI’LI< 32 I I (a) ( I )  and (a) (71, is granted, a i i d  the coiiipl:tin/ is Iicreby scvered 

:ind disriiissed as agaiiist clci-iiidants Board of Managel-s, Elcanor Kormai, Susan RydcII, Staccy 

Facter, I Icrve Sciicqiiicr, and Roberl Mancleltmriii, and tlic Clerk is directed to entcr judpicnt  in 

favor ol’said deli.iidaii~s; and iI is further 
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