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Sergio Schwartzman, M.D., et ai. 
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MOTION CAL. NO. ' I  

The following papers, numbered 1 to were read on thla motlon tolfor , 
I 

l 1  1 i 1 
Noticelof Motlonl Order to Show Cause - Affidavit8 - Exhlblts ... 
Answering kffldavits - Fxhlbita 

Replylng Affldavlta 

I 
J 
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i 
Cr&-Mbtion:2@ Yes a No 
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I 1  

PAPER$ NlJil BERED 

Upon the foregoinq papers, it is ardered that this motlon by plaintiffs, 

purpuant to CPLR 

experts" qualifications under CPLR 31 01 (d); the cross-motion of defendants 

Sergio Schwartzmdn, M .D. and Hospital for Special Surgery ("HSS''), 

pursuant to CPLR 31 01 (d), to  compel further disclosure of plaintiffs' experts' 

qualificatlpns2; and; the cross-motion of defendants George Burak, M.D. and 

Hudslon Valley Bone and Joint Surgeons, pursuant to CPLR 3 l O I ( d ) ,  to  

1 1 

103(a), for a protective order regarding disclosure of their 
1 1  3 
1 1  i b  

1 1  I 
! 

I 

1 1  

l llAt the time this motion was made, plaintiffs had served 
onllylone expert iwitness response, for a surgical oncologist. 
Siqck then plaidtiffs have served two additional expe r t  
responses ,  
respfctiyely. All1 three responses follow t h e  same format. 

'Although tke specific relief requested in t h i s  cross-motion 
is  ,for further disclosure of plaintiffs' experts I professional 

for an orthodepic surgeon and a medical oncologist, 

t 
1 1  

I 

$r. Schwartzman and HSS a l so  seek to compel 
to dpplement their disclosure t o  differentiate among 

experqs f o r  whom plaintiffs have provided nearly 
;yRI) substantive f ac t s  and opinions. 
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I I  
corn ?el further dlschosure regarding plaintiffs' experts' qualifications, as well 

as the substance of thelr facts and opinions, are decided as follows: 

they berved to  defendants' demands for expert discloaure in this medical 

1 1  
I 

Plaintiffa brobght thelr motion for a protective order after a response 

malpractice action was rejected as insufficient. Plaintiffs' response stated 
I I 

that: 

i i  
I 

' I  
' I  

I who practices oncologic surgery. Said expert obtained a medical 
1 1  
1 1  
' I  

1~ 

t 
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Plaintiffs intend to call, as an expert witness upon the trial of this 
action, a medical doctor. currently llcensed t o  practice medicine, 
who isiBoard certified by the American Board of Surgery, and 

degree /from New York Medical College, Valhalla, New York, 
pmformed a surgical internship at a hospital in New York State, 
and petformed residencies a t  hospitals in New York State and 

surgical oncology, a research fellowship in surgery and a 
I Michlgqn. Sald expert haa performed a clinical fellowshlp In 

I research fellowship in oncology. 
1 1  
I 1  i Plai' t i ffs assert that the diaclosure they have provided more than adequately 

app,ri es defendant of plalvtiffs' experts' qualificatlons and allows 

defyldants to prepare for trial, and that the only reason defendants seek 

mote' disclosure is i o  discover the identity of plaintiffs' experts, in 

contravention of CPLR I 3101 (d) (1) ( I ) .  

I 
? ~ 

I 1  

1 

"e 

I 1  

d '  

Cross-movihg defendants contend that they rejected plalntiffs' 

response because the qualification disclosure is Inadequate and the failure t O  

disclose the experts' qualifications in "reasonable detail" violates the 

governing statute. :Thus, counsel for Dr. Burak and Hudson Valley Bone and 

Joint Surgeons demanded in a November 30, 2004 letter that plaintiffs 

dis lose: 

1 

I 

I 

i 
where and in what areas your expert performed his resldencies, 
where and in what areas of medicine your expert performed his 
internslips and fellowships, states of licensure, and board 
certiflcations held, specifying the areas of certlflcation. 

' I  
1 

1 1  
I ! 

i 

' I  
In 8; letter dated December 12fh, counsel for Dr. Schwartzman and HSS 

sought at a minimum the state or states where the expert is licensed to 
1 

1 

2 
d i  
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1 
practice medicine. However, citing the Appellate Division, Second 

Department's 2002 decision in Thomas v. Allevna (302 AD2d 361, counsel 

also sought "full" disclosure of all qualifications of the expert, Including 

locdtion and dates of internships, residencies and fellowships, as well as 

publications (any articles or portlons of texts authored by the expert that 

may be relevant t o t the  Issues In the case), unless plajntlffs made a speclflc 

showing by motion for a protectlve order that information leading to  the 

idedtjfication of the expert would result In "unreasonable annoyance, 

expense, embarraskment, disadvantage, or other prejudice." 

Counsel's letter ref,ers t o  the two-part test enunciated in Thomas that 

requires plaintiffs Gho wish t o  avoid disclosing In "reasonable detall" the 

expert qualification: Infotmation to  whlch defendants are "presumptively 

entitled" under CPdR 3101(d) (1) (I) to  demonstrate "(a) that there is a 

readonable probabi ity that such compliance would lead to  the disclosure of 

theiactual Identity bf their expert or experts, and (b) that there is a 

reasonable probability that such disclosure would cause w c h  expert or 

experts to  be subjected to 'unreasanable annoyance, expense, 

emt&rassment, dlsadvantage, or other prejudice' (CPLR 31 01 [a])" (M., at 

I 

I 

i 
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I I  I 
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I '  

I I  
I '  1 

I 
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I 
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38). I l  1 

I As I have already indicated In an unpublished decision dated January 

2, 7003 in Cianslli'v, Dziedtlc (Index No. 11 621 2/99), Issued shortly after 

thelsecond Departbent decided Thomas, I agree with the Second 

DeI(Brtment.B asse' sment that the balancing test it had previously 

(1 69AD2d 184) was "unworkable arid enunkiated in Jasopqrsaud v. Rho 

inconsistent with tbe terms" of CPLR 31 01 (d) (1 ) (1). That balancing test 

instructed trial judges to  I' 'weigh the *+ *  competing concern[sI1 of (1) the 

defendant's interegt in full disclosure, and (2) the plaintiff's interest in 

preberving the anobymlty of his or her expert" (Thomas, supra, at 42). The 

lawmersaud court :had found that the defendant's request for the medical 

school attended by, plaintiff's expert, the expert's board certifications, areas 

I 

1 1  I 
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of special expertisd, jurisdictions of licensure and the locations of 

inte:rnships, residencies and/or fellowships - - the same type of information 

except for the dates that defendants here are seeking 

inqdiries bearing on the "quallflcatlons" of the expert (169 AD2d at 188). 

- were proper 

I ' 
1 I 

Because of ever expanding computer technology whlch makes It much 

easier for even the:"  'bare bones' information" (Daitch v. Mav, 185 Misc.2d 

484,1487) found in Jasopersaud and in Yablon v. Coburn (21 9 AD2d 560)a, 

the {Tos t  recent Adpellate Division, First Department decision on this issue, 

to bel proper inquiries susceptible to  revealing an expert's identity, there had 

been a growing trehd among courts toward requiring less disclosure of an 

expe ~ t ' s  quallflcatidns (see e.a. Thomeaon v. Swientek , 291 AD2d 884; 

' I  

'~ 

I !  I 

Beikh, supra; Durdn v, New York C l t ; ~  Health and Hoseitals Core, ,102 
I I  

Mls,c{2d 232, Iv. withdrawn 282 AD2d 985; Brwnan v. Shaffron, NYLJ, 
I 

Ma 3, 2001, at 2$, col. 6).4 However, I believe, as does the Thomas court, 

that \'this technological change points to  the futility of attempting to conceal 

the~identi ty of expert witnesses in medlcal malpractice cases" (302 AD2d at 

43); Instead of being forced to  play the game of "In how few qualifications 

can I name your expert?", all parties should be required to give full disclosure 

of each expert's qyallflcatlons to help promote settlement or to  prepare for 

+ I  I 
I I 

I 

I '~ i I I  

I 

' 3Citing wbnsrmqud, t h e  F l r e t  Department in Yablon (gunra) , 
affirmed the  t r 4 a l  court's order directing plaintiff to disclose 
he? expert's meqical Bchool, residency and fellowships as well a@ 
the, states i n  which t h e  expert waa licensed. 

'As is poinked out by plaintiffs, since Thomas, at least two 
tri:a courts ouyeide of the Second Department, one in Albany and 
the other in t hq  Bronx, have restricted t he  expert information a 
plqintiff m m t  q isclose to preserve the  anonymity of the expert's 
iden ity prior t,o trial (ggg ml v. Shah, Sup Ct, Albany County, 

vine, 2003 Jullyl2003, Malone, J., Index No. 1 0 8 0 9 / 0 2 ;  Hara v. Le 
NY Slip Op 506151[U]). H o w e v e r ,  three of my colleagues in New Yark 
County and one i ln the B r o n x ,  have, like m e ,  followed the Thoma6 
coyrtls more expansive approach to disclosure (see Scher v ,  St, 
Luke,'s-Roosevelt HQSD., NYLJ, Jan. 2 8 ,  2003, at 18, co1.4; Muniz 
v. QlJ 1: Ladv of Mercv Medical C e L  er, 2003 NY Slip Op 50910 [VI ; 

1 I 
t 

le Corp.,2004 NY s l i p  O p  
4 NY Slip Op 51768[U]). 

, . ,  4 
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Short of such full disclosure by all parties, plaintiffs seeking to avold 
j 

sing in 'I reasdnable detail" the expert qualification information to which 
' I  
defeqdants are "presumptively entitled" under CPLR 3101 (d) (1) (I), should 

be required to meet the two-part Thomaa test.' 

~ ~ Plaintiffs havb not even attempted to make such a showing here. 

I 1  1 

1 

test imposes on them "the excessive 

and expense [and] would 

afforded the expert witness because few 

objective proof absent revelation of the expert's 

Afflrm. and Affirm Iv Opp., 7 11: underlining in original). 

is unpersuasive because plalntlffs may make such a 

the expert's name by redacting the name from 

support of a motion for a protective order or by 

court camera. Accordingly, plaintiffs' motion 

7 1~ 

I~ i 

for a protective or er Is denied. 

' In view of the foregoing, defendants' cross-motions to  compel 

plaihtiffs to provldg the information demanded cQncerning plaintiffs' medical 

exp,eqts' qualificati4ne is granted to the extent that plaintlffs must provide, 
I 1  

1 

I 15when I sugkested to counsel at the ora l  argument of these 
rnotli$ms that the'' exchange their respective experts' CV'e, 
def,epse counael was willing to do BO but plaintiffs' a t torney  
ref'u ed. I 

A l l  decision (at fn3): "While this 
I 1 7  1 1 6As I stated in my i 

new t e s t  is a s$ep in t h z g h t  direction, I would urge the 
LegiBlature to qe-examine CPLR 3101(d) (1) (I) in light of the 
"f1,ourishing prqcedural motion practice in medical malpractice 
l i t l iga t ion  that ,encourages unfair surprise, squanders the 
resources of the. parties and the court and ultimately diverts 
cas,es from an oqderly adjudication on their merits" (Richard S. 
Basyk, "Expert qitness Discovery f o r  Medical Malpractice Cases in 
the, Courts of New York: Is it Time to Take Off the 
Blin~fold~?'~,76 aNYUL Rev. 1527,  1542 [November 20011 , which, I 
bel ' ifve,  will continue even under the new test, and to adopt the 
langpage of the IFederal Rules Qf Civil Procedure which permits 
the, Proadest expert diaclosure. 

5 
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' I  within 20 days of servlce of a copy of this order with notice of entry, the 
I 

board certlflcatlons with dates granted, names 

locations of internships, residencies, 

of expertise including subspecialties and a 

which seeks B more 

1 

I 

opinions on which 

tegtimony of the three 

expeyts plaintiffs' ihtend t o  call as witnesses is denied. Defendants have not 

demonstrated any entitlement to  such relief, and in essence are seeking a 

ruling that plaintiffs' experts' testimony Is cumulative, a ruling which should 

be reserved until trial. 
I t 
1 
I 1 

1 

1 

1 

ORDERED that plalntlffs' motion for a protective order is denied; and It 

Is fur-ther 

ORDERED that defendants' cross-motions to  compel are granted only 
I ? I  I 

~ t o  the extent of directing that within 20 days of service of a copy of this 

ordgr with notice of entry, plaintiffs are to  disclose Information not already 

provided concerning their experts' gtatga of licensure, board certifications 

with 'dates granted! names of medical schools, dates and location9 of 

internships, reslde&5eg, and fellowshlps, areas of expertise including 

1 1 
1 I 

1 I 

1 1 

1 

and ;a list of the experts' publications, i f  any; and it Is further 

' ORDERED that defendants' cross-motlons t"ci compel are denied in'ail 
I 

other respects. F I L E D  
I 

l l  rApR - -5  2 ~ 1 5  
i 

Dated: April 1, 200$ 
J. S. C. i 
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