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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: PART 49 

Plaintiff 

-against- 

MODES DISTEX NC. and ROBERT BARAKETT, 

This action arises out of an employment 

.. . . 

:x No, 60 1 523/04 

Weening and defendant Modes Distex Inc. Plaintiff now moves for partial summary judgment 

on the first cause of action for breach of contract. For the reasons set forth below, plaintiffs 

motion for summary judgment is panted. 

FACTS 
Plaintiff and Distex entered into an employment agreement dated as of July 1, 

2002, pursuant to which Distex agreed to employ plaintiff as its Chief Executive OfFcer for a 

term of 18 months, until July 1,2004 (Employment Agreement, 7 1 [Aff. of Steven I. Super, Exh 

Bl). 

Pursuant to the Employment Agreement, plaintiff was required to provide certain 

services that were described as “executive/management/sales/creative services” as requested by 

Distex’ Chairman, defendant Robert Bnrakett, subject to Barakett’s direction u., 7 2). 

Plaintiffs compensation, as set forth in the Employment Agreement, included: (1) an annual 

salary of $175,000; (2) $800 per month for automobile expenses; (3) $1,500 for health insurance; 

and (4) a bonus based the company’s net sales (d., 7 3). 
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The Employment Agreement included separate provisions for ‘Yemination 

without cause” and “termination for cause.” Pursuant to paragraph 5 of the Employment 

Agreement, if Distex terminated the Agreement without cause, it remained liable for all financial 

obligations owed plaintiff under the Agreement, including salary and expenses as severance: 

The Company shall be entitled to terminate this Agreement upon 
notice to Employee without cause, for any reason or for no reason, 
whereupon (a) Company shall remain liable for all financial 
obligations owed Employee under this Agreement ,. .. 

M.9 7 5. 

Pursuant to paragraph 6,  Distex could terminate the Employment Agreement at 

any time for (‘Cause.’’ If Distex terminated the Employment Agreement for “Cause,” Distex was 

required to give plaintiff “written notice” of any termination, and such termination would be 

effective upon plaintiffs receipt of such notice: 

The Company may terminate this Agreement for Cause at any time 
by giving Employee written notice thereof and such termination 
shall be effective upon receipt thereof by Employee. 

Id., T 6 .  

On January 6,2004, Barakett called plaintiff, and advised him that Distex was 

terminating the Employment Agreement (1/27/05 Barakett Aff., 7 8 [Super Aff., Exh E]; Barakett 

Dep. at 221 : 14-221:25 [Super Aff., Exh C]). Although Distex now contends that the termination 

was for cause, Distex failed to give plaintiff written notice that the Employment Agreement was 

terminated for cause (Barakett Aff., 8; Barakett Dep. at 218:13-220:21]). In fact, Distex failed 

to give plaintiff my written notice of the termination (Barakett Aff.., 7 8 [,‘I cannot find any email 

termination notice. I realize now that, before sending the email that I had composed, I decided to 
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call Plaintiff htead”]; Barakett Dep. at 221: 14-221 :25). 

Pursuant to paragraph 13, all notices or other communications under the 

Employment Agreement were required to be in writing, to be effective (Employment Agreement, 

TI 131). 

Distex claims that the Employment Agreement wm terminated for cause based 

upon two subsections - (a) and (c) - of the termination for cause section (Barakett Dep. at 

192:25-193:7), Pursuant to these two subsections, “Cause” justifying termination of the 

Employment Agreement was defined as: “(a) Employee’s willful misconduct in connection with 

the business of the Company” and “(c) Employee’s persistent failure to provide services 

reasonably requested by the President of the Company” (Employment Agreement, 7 6 [a]; [c]). 

The sole basis for Distex’ claim of plaintiffs “willful misconduct” is Distex’ 

allegation that plaintiff “misrepresented his experience, connections, [and] successes in the 

industry” (Barakett Dep. at 15O:lO-150:20). With respect to the claim that plaintiff failed to 

“provide services reasonably requested by the President of the Company,” the sole basis for this 

claim is Distex’ allegation that plaintiff “failed to grow the business’’ (Defendants Amended 

Response to Plaintiff’s Interrogatories [Super Aff., Exh D]; Barakett Dep. at 156:23-156:25; 

192: 1 3- 192: 14). 

Plaintiff contends that he was terminated Without cause, and that Distex never 

paid him the salary or expenses that were required to be paid upon a termination without cause, 

including $1 14,000 in unpaid salary; $5,600 for unpaid automobile expenses; $10,500 for unpaid 

health insurance payments; and $12,000 for unpaid bonus. Plaintiff further contends that, as of 

December 23,2003, Distex owed him $27,596.60 in salary arrears, and this sum, plus additional 
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amounts owed thereafter until the termination of the Employment Agreement, was never paid 

(Weening Aff., 7 3). 

DISCUSSION 

In support of his motion for summary judgment, plaintiff argues that the 

Employment Agreement required written notice of termination for cause, and it is undisputed 

that Distex failed to give any written notice when it terminated the Employment Agreement on 

January 6,2004. Plaintiff further argues that, because the Employment Agreement was thus 

terminated without cause, Distex remains liable for all of the financial obligations under the 

Employment Agreement, including severance payments and other compensation. Accordingly, 

plaintiff concludes that he is entitled to summary judgment on his first cause of action for breach 

of contract. 

In opposition to the motion, defendants contend that there are issues of fact as to 

whether plaintiff was terminated for cause. Specifically, defendants contend that, given the use 

of the conditional word “may” instead of “must” in the termination for cause provision, there wm 

no absolute requirement that such termination had to be provided in writing. Defendants also 

argue that, because plaintiff and Barakett exchanged a series of e-mails after the initial phone 

conversation in which plaintiff immediately provided Distex with a written acknowledgment of 

his acceptance of the termination, there are questions of fact as to whether plaintiff waived the 

right to receive written notice of termination, and whether that subsequent exchange of e-mails 

satisfied the requirements set forth within the Employment Agreement for the provision of notice 

of termination for cause. 

Summary judgment is appropriate where an action turns on the construction of a 
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contract, and the contract language is unambiguous -a d v $ab- ,74  NY2d 751 

[ 19891; Mallad Cgnst. COD. v. Countv Fed. Sav, & L ~ a n  Assoc,, 32 NY2d 285 [ 19731; & 

Gr0uT.I Inv, B oldinn R.V. v Saatchi & Saatch i Co, PLC, 223 AD2d 458 [l”’ Dept 19961). When 

the terms of a written contract are clear and unambiguous, the intent of the parties must be found 

within the four corners of the contract, giving a practical interpretation to the language employed, 

and the parties’ reasonable expectations (Wallace v 600 P m r s  Co., 86 NY2d 543 [1995]; 

) . c  Wirth, 245 AD2d 544 [2d Dept 19971). 

A writing is ambiguous only where “the agreement on its face is reasonably 

susceptible of more than one interpretation” ,66  NY2d 570,573 [1986]; 

accord Beacon Mus ic Co. v G. Schirme r. I&, 141 AD2d 484 [2d Dept 19881). The language of 

a contract is not ambiguous simply because the parties urge different interpretations, especially 

where one party’s proffered interpretation fails to give meaning and effect to all provisions 

CBetlzlehem s tee1 Go . v T w  Cow tr. Co.. 2 NY2d 456 [ 19571; Bccord Hunt Ltd, v Llfschultz 

Fast F r e i a  Inc., 889 F2d 1274 [2d Cir 19891). 

Here, paragraph 6 of the Employment Agreement, which provides that Distex 

“may terminate this Agreement for Cause at any time by giving [plaintiff] written notice thereof,” 

is clear and unequivocal. Based upon a plain reading of this language, by failing to provide 

plaintiff with written notice of termination, Distex failed to satisfy a condition precedent for 

termination for cause. Where m agreement specifies conditions precedent to the right of 

cancellation, the conditions must be complied with prior to a party’s execution of that right & 

Rebh v LjJlc e Qeom Ventures& ., 223 AD2d 986 [3d Dept 19961; Hanson v Cap &jl District 

Sports, Inc., 218 AD2d 909 [3d Dept 19951). Since Distex failed to satisfy the condition 
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precedent of written notice, it could not have terminated the Agreement “for cause” as a matter of 

law. 

Although defendants argue that the requirement for written notice of termination 

for cause was not mandatory because the word “may” appears in the s m e  sentence that mentions 

“written notice,” a plain reading of the termination for cause provision, where the word “may” is 

juxtaposed immediately before the word Yerminate” and the words “written notice” occur later 

in the sentence, makes crystal clear that the permissive word “may” has no relationship to the 

requirement for written notice. Clearly, the word “may” relates to the company’s termination 

rights, and has absolutely no connection with the requirement for written notice. Defendants’ 

proposed construction of the sentence, whereby “may” i s  connected to the written notice 

provision, defies common sense, and a plain reading of the contractual provision. The “mere 

assertion by one that contract language means something to him, where it is otherwise clear, 

unequivocal and understandable when read in connection with the whole contract, is not in and 

of itself enough to raise a triable issue of fact” (Bethlehem Steel Co . v. T- Const, Co,, 2 

NY2d at 460; Federal, Deposit h s .  Corn. y . Herald Square Fabri, cs Corn,, 81 AD2d 168 [2d 

Dept], appeal dismissed, 55 NY2d 602 [ 198 11). 

Defendants also argue that the requirement for written notice of termination for 

cause was waived by plaintiff because he sent an e-mail confirming his termination via a 

telephone call by Barakett and, “thereafter, various e-mails were exchanged between plaintiffs 

and defendants wherein Distex explained some of the specific reasons why plaintiffs 

employment was being terminated for cause,” and “they began negotiations for plaintiffs 

severance package” (Def Mem at 3). 

[* 7]



However, defendants cannot bootstrap this post-termination e-mail codmation 

into a waiver by plaintiff of the contractual requirement that written notice be given for a 

termination for cause. Barakett chose to terminate plaintiffs employment via a telephone call, 

notwithstanding the contractual requirement that all notices under the Employment Agreement be 

in writing (Agreement, 8 13). Plaintiffs subsequent e-mail, acknowledging his termination 

without cause, simply memorialized the phone call. In this e-mail, plaintiff stated: 

I think it would be appropriate to keep what we discussed today 
between us until a set statement is drafted and adhered to as part of 
what is communicated to the industry as party of the severance 
agreement reached. 

1/6/2004 E-mail from Plaintiff to Barakett (M. of Martin I. Nagel, Exh A). Accordingly, there 

is no basis for the claim of waiver of the written notice requirement. 

Indeed, the e-rnails included in defendants’ opposition papers completely undercut 

their position, and actually prove that plaintiff was terminated without cause. These e-mails 

describe post-termination negotiations between the parties regarding severance payments to 

plaintiff - specifically, the amount and timing of such payments. For example, in plaintiffs 

January 6,2004 e-mail to Barakett, plaintiff referred to a “severance agreement,” and in a 

January 19,2005, e-mail from Barakett to plaintiff, Barakett wrote: 

I just want to know also that you understand that the statement 
below is intended strictly for the purpose of announcing your 
departure from the company to any third party in a favorable 
manor. It shall in no way be interpreted otherwise or serve as a 
basis for or have any bearing on our negotiations of your 
severance package. 

Nagel AfT., Exh B (emphasis added). However, if plaintiff had been terminated for cause, he 

would not be entitled to receive any severance payments. Thus, the e-mails provide documentary 
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evidence that plaintiff was terminated without cause. Morever, the e-mails fiom plaintiff to 

Barakett are peppered with the phrase “termination without cause,” and Barakett fails to refute 

plaintiff’s characterization of his termination in my of his e-mails to plaintiff (see Nagel Aff., 

Exhs A-C). Indeed, Barakett never claimed that no severance should be paid due to a 

termination for cause. 

In any event, it is clear that, even if Distex could be excused from providing 

written notice of termination for cause, it has failed to show sufficient “Cause” justifying 

termination. The sole basis for plaintiffs alleged “willful misconduct” is Distex’ post hoc 

rationalization that he “misrepresented his experience, connections, [and] successes in the 

industry” before he was hired (Barakett Dep. at 150: 10-1 50:20), in that he “puffed” his work 

history, and “exaggerated” his connections in the industry on his resume @. at 146:24-147; 

191:4-191:21; 1925-192:ll; 232:15-232:21). Even if true, such puffery and exaggerations by 

plaintiff obviously relate to plaintiffs prior employment, and have no connection with Distex’ 

business. Thus, they cannot reasonably constitute “willful misconduct in connection with the 

business of the Company.” 

Barakett also alleges that plaintif€ “failed to grow the business,” and that this 

constitutes a persistent failure to provide services reasonably requested, justifying termination of 

the Employment Agreement under subsection (c) of the definition of “Cause” (Barakett Dep. at 

156:23-156:25; 192:13-192:14). However, Barakett has failed to cite any specific “services” that 

he requested plaintiff to perform, and that plaintiff persistently failed to perform, or to present 

any documentary evidence in support of the contention that plaintiff “failed to grow the 

business.” 
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Accordingly, plaintiffs termination was without cause, and, pursuant to paragraph 

5 of the Employment Agreement, Distex “remain[s] liable for all financial obligations owed 

plaintiff under [the] Agreement.” Because Distex has failed to pay such financial obligations to 

plaintiff that arose from termination of the Employment Agreement Without cause, plaintiff is 

granted summary judgment on his first cause of action for breach of contract. 

Summary judgment is granted as to liability only, as it impossible on these papers 

to determine the specific amounts that plaintiff is owed pursuant to paragraph 5 of the 

Employment Agreement. Hence, the issue of the amount of compensation due plaintiff is 

referred to a Special Referee to hear and report. 

The Court has considered the remaining claims, and fmds them to be Without 

merit. 

Accordingly, it is 

ORDERED that plaintiffs motion for partial summary judgment on his first cause 

of action for breach of contract is granted as to liability only; and it is further 

ORDERED that the issue of the amount of the compensation owed plaintiff under 

the Employment Agreement is referred to a Special Referee to hear and report with 

recommendations, except that, in the event of and upon the filing of a stipulation of the parties, 

as permitted by CPLR 43 17, the Special Referee, or another person designated by the parties to 

serve as referee, shall determine the aforesaid issues; and it is further 

ORDERED that both this motion, and the trial in this action scheduled for 

November 9,2005, are held in abeyance pending receipt of the report and recommendations of 

the Special Referee and a motion pursuant to CPLR 4403 or receipt of the determination of the 
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Special Referee or the designated referee; and it is further 

ORDERED that a copy of this order with notice of entry shall be served on the 

Clerk of the Judicial Support Office (Room 3 1 1) to arrange a date for the reference to a Special 

Referee. 

Dated: September 29,2005 

ENTER: * J.S.C. 
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