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-against- 
ltidex No. 6042SS/02 

DECISION AND ORnER 

Martiii Schoenfeld, .I.: 

P 1 ai I 1 t i  1Tpm xe N orni an I ,i pshie (' 'P 1 ai n 1 i f f  ')comment ed an action aga i i i  s t de hdai t s , 

'laniara T,ipshie, Cara Lipshic and Greg Dariilow rbr hi-each of an oral contract, ineiital anguish, 

fiaud, and lmach of trust. Dcfendaiits now riiovc, pursuant lo CPLR 321 1 (a)(7) and CPLR 321 1 

(a)(5), for 311 order dismissing tlic complaint with prcjudice for fdilurc to statc a cause of action 

and bccause one or mor-c ol'tlie causes of action are void undcr New York's Statutc of Frauds. 

Defendatits' iiiotioii to dismiss is in all respccts p r i l ed ,  as tlic complaint Fails to satisiy the 

requircniciits of the Statutc of Frauds, and fails to stale an 

a1 1 eg at i o i i  s , 

Rack CI-o u lid 

Plaintiff mairied Geraldinc Lipshie in 1982 and is 

and Cara Lipsliic, The other dcl'eiidant, Greg Danilow, is 

I 

prcvious nia-riage. He was r-aiscd by plaintiff arid by Geraldiiic until adulthood. 111 1990, 
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Gcraldinc 1 .ipshie was diagnosed with Parkinson’s disease. Altcr a long p,eriod o l  decline, she 

died in January of 2000. 

In 1008, while Geraldine was still alive, hcr mother, Sydell Ballon, was found to be an 

incapacitated persoil pursuant to section 8 1.02(b)o~lhe Mental Hygiene Law. Cara Lipshie, 

granddauglitei of Sydell Ballon, and oric of dekiidaiits herein, aiid Lois Ballon, Sydcll Ballon’s 

stepdaughter wcrc judicially appointed co-guardians of her pcrsoii aiid propei-ty. (Sydell Ballon is 

soriictiiiies refei~ed to liercin as the “E”’), 

The co-guardiaris subsequently sought, and rcccived, court approval in 1998 to initiatc a 

gift-giving program priiiiarily to the children and grandchildren of the IP. This was done pursuant 

to Menlal Hygiene TAW $8 1.21 in order to minimize filture estale tax obligations. Tt was proposed 

that monctai-y gifts be ciislributed in a maimer somewhat consistent with the teslmieiitary 

provisions of the LP’s will. According to the will, Sydcll Ballon’s eslate is to be distributed in 

q u a l  shares lo her daughler a id  stepdaughter, but should cithcr rail to survive, then the bequest 

wo~i ld  be paid to that deceased child’s issue. The court approved gin plan includes a distribution 

to the I P’s stepdaughter, Lois Ballon, and to her grandchildren, defendants hcrciii. Interestingly, i t  

also provides for a distiibiition to plaintill, the Ill’s son-in-law. Furthemiore, the applications to 

maiiitaiii this program have been graiitcd aimually. 

Plaintiff’s coinplaint allczcs an cml contract bclween himself and his three children 

concerning that portion of the nioiiey received by dcf’cndaiits under thc gift-giving pi-ogl-am. 

Spcci iically, the coniplaiiit alleges that tlicrc was a verbal undcrstanding that plaintiff would 

receive from his children “wliafevei- monies 1 wantcd and that would bc at least $250,000 per 

7 1  year. SCC, C‘omplaint, page 2, item 9. Plaintiff contends that he always provided for his childr-cii, 
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and aJlegcs that any monies received by them through thc guardjanship’s gifting prograni wcrc 

understood to actually belong to him and to his now deceased wife. He maintains that his wife 

Geraldine would liavc been a beneficiary under tlic will had she survived her mother. Plaiiitilf 

ncxl conteiids thal by virtue olhis  inaniage to Geraldinc, hc is solcly entitled to enjoy the benefits 

of her potcntial inheritance. Thus, plaintiff allcgcs a breach of an oral contract, and breach of 

fiduciaiy duty by h i s  children’s refusal to pay ovcr to hiin that portion of the money received by 

them through tlic court approved gifting program. This refusal, together with his not being 

allowed by dcfcndants to see his grandchildrcn, i s  the basis for plaintiffs additional allcgatioiis o r  

nienlal anguish and clniin lor punitive dainagcs. Furthcr, despite being involved, as the family 

accoiiiitaiit, with the lax planning, and his receiving a dircct distribution, plaiiitilf claims lo havc 

bccii fraudulently induccd into agreeing to the court approved @giving program. 

Discussion 

On a niotion addressed to tlic sulficiency of a complaint, the f x t s  pleaded arc prcsunied to 

he true and arc accorded evciy favorable inferencc. Saiiders v.  Winship, 57 NY2d 391 (1982). 

However, allcgations consisting oP bare legal coticlusioiis, as well as factual claims either 

inhcrciitly incredible or flatly contradictcd by documeritaiy widence, are not entitled to such 

consideration. Siid v. Sud, 21 I A.D.2d 423, 424 (1”  Depl, 1995). Further, pui-suanl to New York 

General Obligations Law, section 5-701, cvcry agreement, promise or underlaking, which by its 

lcriiis, is not to be pcrfomed wilhin onc year fi-om the makiiig thereof, “is void, uiilcss i t  or some 

notc or memorandum thereof is in writing.” 

Here, plainti11 alleges that his children orally agreed to turii ovcr to liim whatever funds 
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they woulcl ieceive under tlic court approved gift-giving program. As notcd, thc program is 

dcsiglied to minimize ultimate estate lax consequences. It has bccn ongoing siiice 1998, aiid in 

each aiid every subsequent ycar, applications are made to obtain court approval for the 

distributions. Thus, by its very nature, h e  program is coiistructed [or an exlensive lime period 

aiid canriot be fully perloinled within one year. See, Lowiiiger v. Lowinper, 287 A.D.2d 39 (1" 

Dcpt, 2001) (oral promises to pi-ovide h a n d  support, ciiip~oynciit ami an iidieritance to 

plaintifi'aiid her children arc riot proiiiiscs that can be fully perfornicd within one year o r  the 

niakiiig thereof). 'I'hcrcforc, the alleged contract is in violation o l  the Statiite of Frauds and tlic 

first cause of action must be clismissed. 

Further, in his complainl, plaintiff fails to specify the allcgcd contract ternis such as 

mctliocl of payment, duration or considcration thereof. Essential tciim o r  a contract riiiist be 

allcgcd in nonconclusory language, including the specific provisions upon which liability is 

predicated, (Sud v. Sud, supru), the aniount of fiiiaiicial support defendants arc reyuii-ed to 

provide (SLY Cohble Hill Nursing TTome v .  Henrv Warrcn Corp., 74 N.Y.2d 475 [19&9]), and the 

duration of the contract (See Dombrowski v Sorners, 51 A.D.2cl 636 (3rd Dept 1977). Thus, the 

first cause of action must be dismisscd for the additional rcasoii that the oral contract is vague and 

i lid c fi I 1 it e. 

'I'ht: second claim for riiciital anguish and punitive clamages is duplicative of the first cause 

of aclion and should be dismissed. Gciierally, a causc oT action for infliction o r  emotional distr-css 

is iiol allowcd il'essentially duplicative of tort or contract causcs o l  action. Wolkstcin v. 

Mnrgcnslem, 275 A.D.2d 635, 037 (1" Depl2000). Ilcre, the only additional [actor is plaintiff's 

allcgntioii that defcndaiits deny him tlic opportiriiity to visit with his grandchildren. 
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Furthcr, plaintifl’s allegations of cmotioiial distress fail to satisfy the high threshold 

requirements of such a pleading. A plaintiff must allcgc coiiduct that is so outrageous in characler 

and so extreme in  dcgrcc, as to go beyond all possible bounds of decency, and to be regarded as 

atrocious, and utterly iiitolcrable in a civilized community. Howell v. New York Post C:o., X I  

‘N.Y .A1 1 15, 122 (1 993). It is a inatter for the courts to deteimirie whether the conduct as allcgcd 

meets this standard. Wolkstein v. Mor,qensteni, suptw. Here, the allegatioiis hi1 to ineet the high 

standard required to support such a cause of action. 

The claim for punitive damages, incoiyorated into plaintiffs second cause of action, 

cannot bc maintained. It has bccn held as a matter of law that tliere is no independcnt causc 01 

action for puiiitive damages. Mayes v. UV1 Holdiii,ps, hic., 280 A.D.2d 153, 161 (1”  Dept 2001). 

(Also scc,.Ncw Yoi-k University v. Continental Ins. Co., 87 N.Y. 2d 308 ( 1  995), scttiiig h t l i  the 

pleadiiig elemcr-lts required to scck punitive damages where the claim arises f?om a bi-each of 

con hac 1. ) 

The lhird causc of action, to recover damages for fi-aud, must bc dismissed as insufficient 

oil its lace. ‘Thc csseiitial elenicnts of a fr-aud claim are representation o l  a material existing fact, 

lklsity, scicntcr, deception and iiijury. Channel Master C o i ~ .  v. Aluminum 1,td. Sales Corp., 4 

N.Y.2d 403, 407 (1 956). Here, plaiiitilf alleges that defeiidants iiiduced hiin into agrccing to the 

gifting plan, witliout ever intending to give him any oItheir share of the distributed fuiids. 

General allegations that a defendant cntered into a contract while lacking the intent to pcrfoiiii it 

arc insurficient to support a cause o r  action for fi-aud. New York Uiiiversity v. Coiitinciital 

Insurance Co., .siipw at 3 18. Further, plaiiitil‘i’s fraud claim is “inherently inti-cdible" (See Sud v. 

m, . s zrpnr)  as it is the court, not plaintiff, that must approve of any proposal with respect to a 
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distribution olguardjansliip assets. Plaintiffs approbation of tlic court order is therelore 

i i x  1 ev an 1. 

As a fourth and final cause of action, plaiiitiff alleges breach ollriisl arising from 

dcfciidaiits failure to pay over their sliare o r  the distributed luiids. Plaintiff avcrs that deIeendants 

became fiduciarics when “they agecd to hold tlic monies for me”. Sw, Complaint, page 4, itciii 

28. Once agaiii, this claiin lacks iiicrit as being duplicative of the first cause of action. As rlotcd in 

William Kauhian Organizatioii. Ltd. v. Graham 6r. .Ianics LLP, 269 A.D.2d 171, 173 (1” Dept 

2000): “A cause of action for brcacli of hiuciary duty which is iiiercly duplicative of a breach o l  

conlrrtct claim cannot stand.” S‘w rslso, Kaniiiisky v. FSP Tiic., 5A.D.3d 251 (1’‘ Dcpl 2004). 

Here, the claimed fiduciary relationship for-ming the basis of the “breach of trust” is neither 

scpaiate nor distinct Irorn any duty aiisiiig from obligatioris allegedly iniposcd by the oral 

conlract. 

Conclusion 

‘Thus, for the reasoris set forlh above, defendants’ motion to dismiss is in all rcspccts 

grantcd. Further, as the papers “conclusively cstablish that no caLise of action exists,” tlic 

dismissal shall be with prejudice. Sw, MinE v. IIoi, 163 A.D.21 268, 269 (1” 

This opinion conslilutes tlic decision and order of thc Court. 

Dated: April 19, 2005 
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