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Short Form Order
NEW YORK SUPREME COURT - QUEENS COUNTY

Present: HONORABLE AUGUSTUS C. AGATE | AS PART 24
Justice

KAYGREEN REALTY CO.,
Pl ai ntiff, | ndex No.: 13633/03

Mot i on

Dated: July 12, 2005
- agai nst -

Cal. No.: 33

| G SECOND GENERATI ON PARTNERS, L.P. and
| BLDG CO., |INC.,

Def endant s.

The foll ow ng papers nunbered 1 to 17 read on these notions
by plaintiff for summary judgnent, and the cross-notion by
def endants for summary judgnment pursuant to CPLR § 3212.

Paper s

Nunber ed
Notice of Mdtion, Affirmation, Exhibits, Meno........ 1-5
Notice of Cross-Motion, Affirnation, Exhibits, Meno..6-10
Reply Affirmation, Exhibits, Meno.................... 11-14
Reply Affirmation, Exhibits.......................... 15-17

Upon the foregoing papers, it is ordered that these notions
are determ ned as foll ows:

Plaintiff conmmenced this action for a declaratory judgnment
that it had not defaulted on its |lease with defendants.
Plaintiff, the commercial tenant of defendants, received a
notice of violations and demand to cure on March 13, 2003
Plaintiff later received a notice of default on April 4, 2003 and
subsequently commenced this action. Plaintiff also noved for a
Yel | owst one injunction, which was granted on Septenber 16, 2004,
along with an undertaki ng of $369, 501.

Plaintiff noves for sunmmary judgnent, arguing that as a
matter of law it is not in default of the |ease. Plaintiff seeks
| eave of the court for its late notion, arguing that it waited



until the Building Departnent records reflected the dism ssal of
all violations before making its notion. Plaintiff also has good
cause for the delay because it waited for defendant to schedul e
di scovery before nmeking the notion. Once the violations were
di sm ssed and defendant failed to tinely schedul e discovery,
plaintiff proceeded with this notion. Plaintiff argues that its
nmoti on should be granted because it cured all violations |isted
in defendants’ notice to cure. Plaintiff presents records from
the Building Departnment to confirm the violations cited by
defendants were dismssed. Plaintiff hired |awers to represent
defendants in the personal injury matters, in accordance wth the
| ease. Plaintiff also naned defendants as additional insureds on
its insurance policy prior to defendants’ notice to cure.
Plaintiff further argues that there were no acts of waste
regarding the elevators, as plaintiff was permtted to deactivate
one elevator pursuant to the | ease. Plaintiff submts an
affidavit of merit from Robert Fisher, a partner in plaintiff’s
conpany, to confirmthat all violations were cured. Plaintiff
al so submtted inits reply an affidavit from Robert O shever, a
certified construction inspector, who rebutted defendants’
argunents that the property was in disrepair and in inproper
condi tion.

Plaintiff opposes defendants’ cross-notion for summary
j udgnment, arguing that defendants inproperly raise new conplaints
for which they did not send a notice to cure. Plaintiff argues
that any problens with the working elevators will be cured and
were al so not subject to any new notice to cure. Plaintiff also
alleges in its reply papers that defendants are not the proper
| andl ords, as the property owners are Irving and Sol Gol dman.
Plaintiff challenges the validity of any deed declaring
defendants as owners, and also clains that defendants waived
di scovery.

Def endants oppose plaintiff’s notion and cross-nove for
summary | udgnent. Def endants argue that plaintiff’s notion is
untinmely and w thout good cause, as plaintiff waited for two
years to allegedly cure the violations after receiving defendants
' notice. Def endants argue that plaintiff’s notion should be
denied, as there are issues of fact regarding plaintiff’s
mai nt enance of the prem ses that should be decided by a trier of
fact. Def endants present affidavits from Al bert Stanton, a
supervi sor at Serviteh Elevator Co., Keitaro Nei, an architect,
and Sara N eves Fontanet, defendants’ comrercial property
manager. They inspected the prem ses and found themin severe
di srepair with nunmerous code violations. Defendants argue that
plaintiff’s deactivation of elevator 1738 was inproper and in
violation of the | ease requiring adequate naintenance and repair
of the prem ses. Def endant s’ experts also inspected the two
wor ki ng el evators and found themin severe disrepair. Plaintiff’
s failure to repair and maintain the elevators qualify as waste
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and will result in significant cost to defendants. Si nce
plaintiff failed to cure the violations regarding the el evator,
it is not entitled to summary judgnment and the Yell owstone

i njunction should be vacated. Plaintiff has had over two years
since receiving the notice of default, yet failed to conply with
the | ease and cure the violations. Plaintiff also failed to
submt current insurance policies listing defendants as
additional insureds, in violation of the lease. As plaintiff
wilfully failed to cure the violations, defendant is entitled to
sumary judgnment and dism ssal of plaintiff’s conplaint. Should
the sunmary judgnent notions be denied, this Court should permt
def endant the opportunity to receive discovery it previously
demanded.

The proponent of a notion for summary judgnment carries the
initial burden of presenting sufficient evidence to denonstrate
as a matter of law the absence of a material issue of fact. (
Alvarez v. Prospect Hospital, 68 Ny2d 320 [1986].) Once the
proponent has net its burden, the opponent nust now produce
conpetent evidence in adm ssible formto establish the existence
of a triable issue of fact. (See Zuckerman v. Gty of New York
49 Ny2d 557 [1980].) It is well settled that on a notion for
summary judgnent, the court’s function is issue finding, not
i ssue determnation. (Si/lman v. Twentieth Century-Fox Film Corp.
, 3 Ny2d 395 [1957]; Pizzi by Pizzi v. Bradlee’s Dv. of Stop &

Shop, Inc., 172 AD2d 504, 505 [Z”d Dept. 1991].) However, the
al | eged factual issues nust be genuine and not feigned. (Gervasio

v. DiNapoli, 134 AD2d 235 [2Nd Dept. 1987].)
This Court finds that there are nunerous issues of fact that
preclude a finding of summary judgnent for either plaintiff or

def endants. (See Sonekh v. |pswich House, Inc., 81 AD2d 662 [2nd

Dept. 1981]; Garland v. Titan West Associates, 165 AD2d 782 [ 1St
Dept. 1990].) Specifically, there are issues of fact with regard
to violations on the property. Wile plaintiff presents evidence
from the Departnent of Buildings that the violations have been
di sm ssed, defendants present evidence fromexpert w tnesses that
the prem ses continue to have nunerous violations. There is
evidence that the ceiling in the furniture store may be in a

| oose and dangerous condition and that the elevators are not in
proper working condition. There are also issues of fact as to
whet her plaintiff’s insurance policy includes defendants as
addi ti onal insureds. Plaintiff clains that defendants are not
the rightful |andlords, but defendants present evidence that the
property was transferred fromthe CGoldmans to defendants by deed.
As plaintiff challenges the legitinacy of the deed, that also
rai ses an issue of fact to be resolved at trial.

Def endants’ notion to vacate the Yellowstone injunction is
denied. Defendants failed to denonstrate as a matter of |aw that
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plaintiff had not in good faith attenpted to cure the violations.

(Cf. Linnont Realty, Inc. v. Vitocarl, Inc., 147 AD2d 618 [2nd
Dept. 1989].) As plaintiff presented evidence that they cured
the violations, there are issues of fact that preclude vacating
the Yell owstone injunction at this stage. (See Mtter of Langfur,

198 AD2d 355 [2Nd Dept. 1993].)

Def endants’ notion to permt discovery is denied wthout
prej udi ce. Def endants claim that plaintiff never responded to
def endant s’ di scovery demands, but present no evidence that they
nmoved to conpel plaintiff to conply or sought sanctions for
plaintiff’s nonconpliance. Therefore, defendants’ notion for
di scovery is denied, with leave to renew before the trial judge.

Accordingly, plaintiff’s notion for summary judgnment is
deni ed. Defendants’ cross-notion for summary judgnent is denied.

Dat ed: August 29, 2005

Augustus C. Agate, J.S. C



