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SUPREME COURT OF THE STATE OF NEW YQRK - NEW YORK COUNTY 

PART 7f 

- v -  

Justice ! 

MOTION DATE 

MOTION SEQ. NO. 

MOTION CAL. NO. 

The following papers, numbered 1 to were read on this motion to/for 

PAPERS NUMBERED 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 

- -_ ~ 

Answering Affidavits - Exhibits 

Replying Affidavits _ _  _- 

Cross-Motion: 1 Yes pG-- 
Upon the foregoing papers, it is ordered that this motion 

MAY 0 5 2005 

Check one: I FINAL DISPOSITION W O N - F I N A L  DISPOSITION 

Check if appropriate: I ! D O N O T P O S T  I 1 REFERENCE 
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PIaintifI, who is the tenant ofpremises localecl in Manlinttan, iiiovcs for a Ydlowstniir in  junctioii 

tolling lhc tiiiic to ciirc tlic dchiilts dlcgcd in defendant landlord’s nolicc to ciirc dated February 1, 

2005,  iiiicl ciijoiiiiiig the landlord li-oni laking any fiiitlicr action to temiiiiiilc tlic lcnsc or evict the tenaiiL 

fiuiii the prcmises.’ In the iioticc to ciirc, the landloi-d claiiiicd that the tenant l i d  bi-cx1ic.d tlic lcasc 

by pemiitting violiitioiis issucd by tlie Jkpartimcnt of Buildings and 13iviroriiiicntal ( ‘onlrol Board to 

rciiiain Lincoixcted, m d  by failiiig to reconstruct a building which had been destroyed by a fire. 

‘I’he party icqucstirig a Ycllow.sinnc iiijuiiction iiirist demonstiale that: ( I )  it holds a commercial 

Icnsc; (2) it rcceived a notice to ciirc from the landloi-d; (3) it rcqucsted injunctive I-clict‘prior to the 

termination ol‘ tlic lcasc; and (4) it is prcpar-cd and maintains the ability to ciirc the alleged dcfault by 

The lamlloi-d coritcnds that the tenaiit’s’ Ycllowsfoiic~ application, which was brought on 

February 22, 2005, is untimcly becausc it was hrouglit alter expiration of h c  cure period, which the 

landloi-d iiiniiitaiiis ended Februai y 1 I ,  2005. The gene]-aI i-iile is lliat a Y ( ~ f l u w s f o m  applicatioii must 

I On February 22, 2005, Justice Walter B. ‘I’oliib issucd a tcmporary restrainiiig order granting 
h e  icqucstccl rclicf iinti l  h i s  motion could bc dccided. 
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~.)rrni,lhcr.ni.tr.~t.r Api-tnrc.nl ( h ~ p . ,  226 A.D.2d 114 (1”T)ept. 1906). I lowever, this 1-ulc docs not apply 

where the dehi l t s  dcsctibed in the notice lo cure ai-e not capahlc of complele cirre within thc time 

provided iii thc iioticc, arid wlicrc the lease terms requirc coiiiiiicricciiient o1diligent efforts to ciire the 

dcfaults within the allotled time. Ti1 such a situation, the Ydlowstoiie application is timely i 1  the leiiant 

shows tlial i i  began siich eIToi-ts to cure within the slated cui-e pel-iod. Hc.( :kc~ f’nrkiii f l e n l d  , S ~ p p ( y  

( ’ o i i i p ~ i i i . i ~ j  I i ic .  1’. 4-50 Wcstsiclc Pal-tiicw I J L ’ ,  284 A.L).2d 1 12 ( 1 ’I Dcpt. 200 1 ); Loiig Isltr~itl 

~ ~ ~ ~ i i ( ~ ~ ( ~ ~ ~ ) ~ ~ i ~ ~ ( i ~  ,Swvic,r:.v /? IT. v. I I O 3  ,Ytcw7rt Awww A.r.voriir/c~.v /,itnitd Purt twhj>,  224 A .  D.2d 50 I 

(2d Llept, 1090). 

The Coi1i-t concludes that the above exception to thc gcneral rule is q-jlicahlc in  this case. ‘l’he 

dehults ;illcgcd, which involve dozens o1building violations and the Mui-e  to 1-cconstruct a t)iiildiiig, 

arc clc~~i-ly iiicupuble 01‘ Ixiiig coiiiplctcly cured within tlic stated CLIK pcriod. Mol-cover, tlic Icasc 

pi‘ovidcs h a t  “ i T  such [dehiil~] is of such ;i naturc that i t  cannot i-e;isoiiably hc pcrlbrmeti witliiii [h 

cure pci-iocl], tlic pcrformancc tlicreol‘shalI be ~oiiiiiicriccd within said period and coiiq71ctcd as rapidly 

21s possiihlc tlicrcaflcr with clue diligence and tlic time for such perhntlancc: shall he cxtciided 

nccordi~igly”. ‘I’hc tenanlhas submitted a Icttcr, dated F;ebrirsr-y 7, 2005, wliich is wilhin h e  slated cure 

1x1-iod, sliowing that thc tcnant began laking steps to retain an architecl to resolve the outslanding 

biiildirig violntiuns. ’H ie  letlei- slxcitically relers lo ;I LLPi-oposd for Removal of Brrilding Tkpni-hiicrit 

Violations a t  I lhc subjecl 13~eiiiiscs]”, aiid iiialtes refel-ence to 17oilcr inspection violalions, which ai-c 

iiicludcd in the landloi-d’s notice 10 cure. ‘Ihe Court liiids that tlic tcnant co~iuiie~iced its efforts to ciirc 

wilhiii tlic cure pcriod, and thus the YelLow.s[onc applicaiion is tir-ncly.’ 

Finally, the laiic-llord’s contention h a t  the teiiaiit 113s not sl!own that i t  has tlic ability to ciire the 

allegcd default is without meril. ‘l’hc vcritlicd complaint, which is attaclicd to the molion, states that tlic 

’ I I I  1 iglit o I‘  this cilric1usioii, t lit: C: ourt ri ccd n ot reach 1 he i ssuc o f w lielher A TM O i i ~  $ 7 .  

f L u i u l m w ~ k ,  2 N.Y.31 472 (2004), rcqirires an ndditioiial five days lo be adtlcil to tlic cure period in 
comnicrcial non-regirla~ed leases. 
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tcnant is “icady, willing and ablc to ctirc such d e h l t ,  and in [act 113s corrccled a nunibcr of tlic 

coiiditions raiscd hy [the landlonl’s] notice to curc.” Ftirtheimoi-e, the Fcbruary 7, 2005 Icller indicates 

that the  tenant 11 as c ontactcd a 11 a r c h i k t  t o  1-esolvc tlic a Ilcgcd v iolal.ions, ‘ I ’  litis, tlic 1 andlord’s 

conknlivn is without iiicrit. Accoi-dirigly, it is 

0RL)EIUill that plaintifi-s’ motion 1014 ;1 Y ~ ~ l l o w s ~ o r w  injunction is g-anted; and it is liirtlicr 

OK.Dl3KFD tl int  defendant, i1.s alloiiicys, iitid all persons and cntities known aiid iiiiknown acting 

011 it.s belialroi- in conccl-t with it, in  a.ny inannel- 01- by any i~icnIis, arc ciijojiied and 1-cstrainccl, pciiding 

h e  Ileal-iiig and dctcrmiiIiation of [.his action, ti-oiii taking any  liirtlier action, including hi11 not liiiiited 

t.o tlic cotiilncnccmenl ollegal ~~rocccdings, lo lerminale or caiiccl the tcnanl’s lease bascd oti thc iiolicc 

to curt dated Eebi-iiwy I ,  2005, mid i t  is Liu-tliei- 

ORDERED thal h e  limc in curt tlic allcged d e h l t s  set Ibi-lli hi that noticc is liereby lolled; arid 

it is liii-tlici. 

O I C L > l X l 3 r )  that  tlic pai-lies a x  to appear for  a ~~rcliniinary conII-encc in Pari 24 on May 25, 

2005, at 1O:OO a . i n  

This colistitutcs the decision and ordcr of h e  Coiii-1. F I L E D  

Jus li ce Rosalyn Richler 
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