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SUPREME COURT OF TICE STATE OF NE\\' YORK 
COUNTY OF RJCim10ND 
~~~~~~~~~~~~~~~~~-x 

snJART BA.OLER, BUCKINGHAM BAOLER 
AS SOCIA TES, INC. and 286 RICHMOND VALLEY 
ROAOLLC., 

Plaintiffs, 

DCMPART4 

Present: 

HON. ROBERT J. GIGANTE 
~against· 

BEST EQtRTIES LLC, MARVIN BEINHORN 
ANO BENJAMJK STOLZBERG, 

Defendant$. 
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Upon the foregoing papers. defendants' order to show cause da1ed March 24, 

2005 lo, inter a/ia, dismiss the complaint pursuant CPLR 3211 (u)(S} and 321 l(a)(7) 

due to plaintiffs ' failure to comply \Yitb the Sta.Lute of Fra.uds 1 ond cancel the notice 

of pendency pursuant to CPLR 65 l 4(a} is granted, io part, and denied, in part, in 

accordance with the followina . 

This action is predicated upon a purported verbal joint venture agreement 

betv.een the panies concerning cenain real property localed at 236-286 Richmond 

Valley Road, Staten Island, New York. Allegedly, the subject property consisls of 

approx ima1ely 8.45 acres of land upo n which two v.•archouscs and a commercial 

building are situated. Insofar o.s it oppcnrs on the papers before the Court, plaintiff 
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Buckingham Sadler Associates, Inc. ("SBA") became the tenant of said building 

pursuant 10 a wrinen lease agreement dated May 18, 2000 with Nassau Metals 

Corporation, the former owner. According 10 plaintiffs, by late 2003 they became 

interested in purchasing a ponion of tbe subject property upon which its loasebold 

was situated, but the owner/landlord was only interested in sellin& the entire parcel. 

Allegedly lo this end, plaintiff Stuart Dad I er, with the assistance of bis broker, 

obrnined an introduction to defendants Beinhom and Stolzbcrg (the principals of 

defendant Oest Equitits, LLC) and according to plaintiffs these panics entered into a 

joint venture agreement concerning the acquisition of the subject propcrt)• in or about 

February 2004. It is uncontested that on or about June 29, 2004, Nassau Metals 

Corporation conveyed title to the entire propcny to Best Equities, but plaintiffs 

111aintaio that defendants thereafter failed to comply with lbe balance orthtir alleged 

ugreement regarding, e.g., plaintiffs' acquisition of the sub .. parcel on which the 

bui ldi ng was located. 

In this action, plaintiffs seek to enforce, inrer a/lo, the purportedly verbal 

joint venture agreement pursuant co \Vhich defendant Best Equities Vi'a5 to acquire 

title to the e11tire parcel and, thereafter, (1) subdivide the subject property into two 

separate lotS, (2) address certain environmental contingencies and (3) secure 

financi ng for BBA 's acquisition of the newly created lot (consisting of 

npproximately 2.0320 acres and the commercial buiJdina situated thereon), known as 

proposed tax lot 270 for the und isputed purchase price of 1.4 million dollars. 
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BAQl.ER v. BEST EO!IITfES 

Plaintiffs further aJlege that Best Equities was to retain o~'1lcr-sbip or the remainder 

of the subject property and was to be granted an easement for access across proposed 

tux lol 270. 

According to p laintiffs, despite their payment of( l} sums in excess of 

$42,000.00 towards the closing costs, (2) Sl 4,000.00 per month to Best Equities 

from July 1, 2004 through February 28. 2005 as and for plain1iffs' share of the 

"carrying charges" on tho subjec1 property and (3) more than $20.000 to carry ou1 

their obligations under the purported joint venture agreement (e.g.~ for tbe sub­

division application; prepara tion of the casement, including mapping and the related 

survey~ securing environmental clearances; conducting necessary title searches; 

arranging for financing; and forming an entity known as 286 Richmond Valley Road 

LLC to take titJe to the proposed new tax_ lol), defendants repudi11ed nod breached 

the parties' alle ged o raJ agreement by refusing to convey Ii tie to propo3cd tax lot 270 

10 plaint iffs on or abo ut February IS, 2005. ln lheir complaint, plaintiffs have 

osserted various causes of action bnsed upon defendants ' fai lure l<> co1nply 'vi th this 

purported oraJ agreement concerning the acquisition of the tubjccl parccl(s). 

In moving to dismiss the complaint for failure to state a cause of action, 

defendants maintain that the S1atute of Frauds requir es that a contract for the sale of 

rcol property be in writing and subscri bed by the party to be charged (s't Genera l 

Obligations La'v §S· 703). He rc, defendants have produced an uncxccuted Purchase 

and Sule Agreement bea ring •he date of July 20, 2004 which re lates lo the sale of1hn1 
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part of the property upon which the subjec1 building is located. According to 

defendants~ said proposed contract of sale was transmitted to plaintiffs' atlOmcy on 

August 17, 2004 and was rejected on August 24, 2004 when the drali was returned to 

defendants' nttorney with ••major revisions and n1arkups". Defendants maintain that 

the parties .. never caipe to terms on tbe transaction'' thereafter, and that a purchase 

agreement v.·as never entered into. 

Defendants a1so deny that any joint venture existed between the parties, 

cla iming that plaintiffs have mischaracterizcd the unture of the transaction in order 

to enforce the purported oral contract for the conveyance of real property. 

Additional!)', defendant$ maintain that the esscntio.1 elements of a join1 vcn1ure have 

not been pleaded. nor do Lhey exist in this case. 

Finally, defendants maintuin that plaintiffs' cause of action to impose a 

constructive tru.st is legally deficlen1 since it 1s \\•ell sc11led that a constructive trust 

may only be imposed \Yherc. inter a/la. property iJi' ported with on failh of an oral 

promise to rcconvey. No such transaction is alleged to have occurred in the case at 

bar. 

In reply, plaintiffs concede 1h11 they never bad ilny interes1 in the property 

prior to obtaining defendants~ alleged oral promi se to convey title to the nc,vly 

created tax lot lo them, but claim that their alleged contribution of money, lime and 

effon may be deemed to satisfy the foregoing requirement (see Ejcklcr y Pecora. 12 

AD3d 63 S [2'' Dept 2004 ]). 
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Jo considering a motion to dismiss for failure to state a cause of action (CPLR 

32 11 (•1171), it is well setllcd thot the p lendings must be liberally construed (CPLR 

3026), nnd the sole criterion is whether "from [the complaint'sj four corners factual 

al legations are discerned \Yhicb taken together manifest any cause of action 

cogni•ablc at law" (Guaacobcjmer y Ginzburs. 43 NY2d 268. 275; Ju Doria v 

Masyccj, 230 AD2d 764, 765 (2" Dept 1996)). In any such inquiry, the facrs pleaded 

are presumed to be true and are accorded every favorable inference. although bare 

legal conclusions as \veil as foctunl clni1ns flatly contradicted by the record ate not 

e ntitled to any such consideration (.fett Sokoloff v Hnrrimgo E11tutcs Dev_ Corp .• 96 

NY2d 409, 414; Morono y Morooc, 50 NY2d 481). Moreover, a court may freely 

consider affidavits submitted by plaintiffs 10 remedy defects in the complaint (see 

I.con v Martinez. 84 NY2d 83, 88; Rovcllo v Orofigo Realty Cp .. 40 NY2d 633, 

636). 

ln the instant matter, p laintiffs' c laims are predicated in lnrgc part upon the 

alleged existence of an oral joint venture agreement between the parties. In this 

regnrd, it is well established that the required ind.icia of a joint venture include (1) 

acts manifestine the ioleot of the p:anies to be associated as joint venturers; (2) a 

contribution by the coventurers to the joint undenaking through a combination of 

property, financial resources, effect. skill or knowledge; (3) o degree of joint 

proprietorship and control over the enterprise; and (4) a provision for the sharing of 

profits and Josses (se1e Richbell lnformatjop Servjccs v Jupiter Portpcrs. L.P., 309 

5 

[* 5]



/ 
BADLER v. BEST EQUITIES / 

// 
, AD2d 288 , 298 (1 st Dept 2003)). 

Here, viewir.1.g the evidence in the light most favorable to plaintiffs, some of 

these essential elements are clear ly lacking, e.g .• there arc no allegations that the 

parties contemplated the sharing, of profits and losses. an iodi spensable element of 

any jo int venture agreement, oral or \vritten (see Schnur v Marin. 285 AD2d 639 

[2nd Dept 2001 ]). As a result, the first and fifth causes of action, both of which arc 

predicated upon the purported jo int venture agreement must be dismissed. 

Not,vithsta11ding that plaintiffs have failed to allege facts that support the 

necessary elements of a j oint venture agreement, it is the opinion of this Court that 

the remaining factual allegations wl\ich are not flatly cont radicted by the record are 

legally sufficicnL to suppOrl causes of action for, inter alia, specific performance, a 

declaratory jt1dgment. breach of an oral agreement for the sale of real property where 

there has been part performance# impo.sition of a constructive trust and monetary 

damages. Thus. dismissal of these claims would be premature a t this earl}' stage of 

the proceedings (sec Barash v Es!ate of Sper!jn, 271 AD2d 558 [2nd Dept 2000]). 

Accordingly, it is 

ORDERED, defendants• appl ication to dismiss the complaint and cancel the 

notice of pendency is granted to the ex tent of severing and dism issing the first and 

fifth causes of action in the complaint; and it is further 

ORDERED, that the balance of the application is denied; and it is further 
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ORDERED, that the Order of this Coun dated April 20, 2005 shall remain in 

full forc.e and effect pending I be further order of this Court; and iris further 

ORDERED, that the Clerk enter judgment accordingly. 

ENTER, 

GflANTEr ··-··- / 

; HON. ROBERi J. G:-G,.·, '""' 
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