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SUPREME COURT OF THE STATE OF NEW YOn.<

COUNTY OF NEW YORK: PART 50Y%

____________________________________ X
ESHMAN HOLDINGS |LIMITED, :
Petitioner, :
: Decision and Order
sagainst- : Index No. 102785/04
UNITED STATES PHILIPS CORPORATION :
AND WINGS DIGITAL CORPORATION, :
Respondents. :
---------------- |-------——-——-------X
HON. JAMES A. YATES, J.S.C.
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Background

25, 2004, Eshman commenced the present
uant to CPLR section 5239, to enjoin Philips, a

from enforcing a money judgment, entered November 19,

Court, Westchester County, in the amount of
nst Wings Digital Corporation, an alleged pirate
mpact discs. Eshman argued it has a perfected

security interest in Wings’ property which precedes in time the

judgment. Phili
agreements betwe
creditors.

On March 11
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a hearing was held to determine the

The burden
th Eshman to establish by prima facie showing
urity agreement between itself and Wings Digital
perfected prior to the judgment. The burden then
ps to show that the security interest was

ained. See Direct Merchants Credit Card Bank v
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Findings of Facts

amily is comprised of Loveleen Sethi and her two
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a number of business ventures jointly and as
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1; 2) Eshman Holdings, Ltd., an off-shore
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in Nairobi, Kenya and owned by J.

<ethi; 3) Jazzman’s Sportswear

Corporation, an importer and distributor of sportswear located in

New York, and co-

owned by M. Sethi and J. Sethi ; 4) Leena

Enterprises, located in Bombay, India, engaged in exporting
sportswear garments, owned by Leena Sethi and managed by J.

Sethi.

In 1995 M.

Hearing |Tr.

(Tr.), dated March 11, 2005, at 111.

Sethi created Wings Digital Corp. (Wings

Digital) to engage in the business of manufacturing and selling

compact discs a d other audio equipment. Tr. 16.

He financed

the start-up costs with $2,500,000 of his own and his wife’s

money. However,
from Multi Medi

additional financing from National Westminster Bank.
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interest in Wings Digital.

Also not explained to the bank was the underlying basis of
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Sethi to help her collect the loan she had made
since she was having difficulty collecting the
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rvices” included in the account receivable, but
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f the Loan Agreement and related loan obligations
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$390,351.19;
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the Note dated August 15, 1995 in the amount of

Pe Note dated July 31, 1996 in the amount of
and the Note dated March 20, 1998 in the amount of

bs Ex. 11. On August 15, 2000, Wings failed to
the notes pursuant to the Loan Agreement.

ation was paid by Eshman in return for the

nt. Tr. 100-102. In fact, the loan obligation was
from Leena Ent. to Eshman. Mrs. Sethi merely
collect upon the loan. J.Sethi claims to have
received from Wings to Leena Ent.

Eshman and Wings Digital restructured the loans covered by
the Assignment and granted J. Sethi’s company, Eshman, a security

interest in the

assets of Wings Digital. Wings Ex. 12; Tr. 119.
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Wings Digital’s |assets as security for the Restructured Note; and
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Wings Digital t
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nancing Statements in Albany and Nassau County on
0 and December 18, 2000 respectively, pursuant to
ercial Code. Pet. Ex. 3, 4.

al did not make the required payments on the note
15, 2000. Tr. 129. Wings Digital and Eshman
d and Restated Promissory Note dated August 15,
he loan for an additional year. Wings Ex. 17.
spite the missed deadlines and almost complete
over the first seven years of the loan, Eshman
rest rate from 9.5 % to 8.5%. The Amended and
ory Note has not been fully paid in accordance
nd Wings Digital is in default of its obligations
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Wings Digital entered into a CD Disc License
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failing to make quarterly royalty reports and

On November 19, 2003, the Honorable Kenneth W. Rudolph

ourt of New York, County of Westchester, granted
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Philips’ motion for summary judgm.«t in a breach of contract
action and awarded damages in the amount of $868, 234.23. Philips
sought to enforce the judgement but was unable to locate any

assets of Wings | Digital in the State of New York.
2004, after finding assets in Bergen County, New Jersey,

On January 22,
Philips

was granted a temporary restraining order to prevent disbursement

of the funds in|the New Jersey account.
motion to intervene on the restraining order and

Eshman filed a

On February 2, 2004,

claimed that it |was entitled to the funds due to its senior

security interest.

On February 12, 2004, Philips served

information subpoenas and restraining notices on Wings Digital

and Fleet Bank.‘

On February 25, 2004, Eshman Holdings served

Philips with an |Order to Show Cause and supporting papers
requesting that Philips be permanently enjoined from executing
its judgement against any property of Wings Digital subject to

the Security Agreement.

Eshman also moved to have the

restraining notices and information subpoenas vacated.

Philips. The U

collection, which is not authorized by the UCC.

Findings of Law

Eshman’s security interest is not superior to that of
ac filing was for an assignment made solely for

In addition, the

Court finds, by |clear and convincing evidence, that the entire
series of transactions between family members was nothing more
than a fraudulenk attempt to artificially inflate the value of
the companies owned by them and to prevent collection of debts

they incurred.

In evaluating whether fraudulent intent exists with regard

to a conveyance,
circumstances so

courts consider “badges of fraud” or
commonly associated with fraudulent transfers

that they give rise to an inference of intent. Badges of fraud
include close relationship among the parties, inadequacy of
consideration, retention or control of property by transferor
after the conveyance and failure to act on a longstanding debt.

See Insilco Corp!

Each of the

by members of the Sethi family.

Holdings, Wings 1
with fraud. Among
loans is the lack
transfers made wi

v Star Services, 2 AD3d 343 [1%* Dept 2003].
companies involved in the Eshman lien are owned
The transactions between Eshman
Digital, and Leena Enterprises were permeated

j the circumstances surrounding the assignment of
¢ of valid consideration. “Intra - family

Lthout any signs of tangible consideration are




' Wings Manufactur

considered to bé presumptively fi.dulent.” Morgenthau v A.J.

Travis Ltd., 184

Misc 2d 835 [Sup Ct, NY County 2000]. Nothing

in the record shows that any hard currency or any other form of

legitimate con81

‘deration ever passed between the companies.

Rather these three family members, who stand to benefit from the

transfers, shuff
between each oth
transactions. T
to Eshman upon t
of transferring
of the obligatio

If one acca

claim that Jiten
Wings Manufactur
(his mother) fonxn
transactions sti

the various transactions,

debt into an ass
consideration pa

According t
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Mrs. Sethi lent
freed the other
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to Wings Digital
have the Court b
debt back to him
any specific und
Jatinder, Eshman

Thus,

led agreements and empty promises back and forth
er in an attempt to cover-up questionable

he rare payments that were made by Wings Digital
he supposed loan came only in the end, as a way
assets from one brother to the other in avoidance
ns to Philips.

pts as true - which the Court does not - the

der (as Jazzman Sportswear) and Maninder (as

ing) actually owed money to Leena Enterprises
services rendered in 1993 and 1994, the ensuing
11 make no sense. If one takes a larger view of
Jatinder is attempting to convert a

et at no cost to himself and without any

ssing between the parties.

o Jatinder, he (along with his brother) owed an
ion (if not all) of the $1.65 million “account
eena Ent. in 1995. His current claim is that
that debt to Maninder (one of the obligors),
obligor (Jatinder) and then assigned it back to
lection, without anything of value changing

have the Court believe that Mrs. Sethi absolved
ing, Jazzman, and himself (Jazzman) of all

or the debt to Leena Ent. - while passing it on
for no identifiable commercial reason. He would
elieve, further, that Leena Ent. assigned the
(the original debtor) for collection but without
orstanding of whether the debt is owed to

, Leena Enterprises or his mother.

the supposed debt was passed around, like a pea under

a walnut shell, with creditors (including National Westminster
Bank, Multi Media and Philips) left to guess wherein it rested.

All transactions
hands. There are

were completed without any currency changing
no bank statements in the record to show that

these alleged transfers actually took place, they are only
evidenced by “agreements”.

Specifically, the Court finds as follows:




1. The initial
Jazzman and
rendered by
fiction.

debt allegedly ...d by Wings Manufacturing and
claimed as an account receivable for services
Leena Ent. in 1993-94 was a non-existent

2. The purporﬁed assignment to Wings Digital of monies owed by
Maninder and Jatinder to their mother was nothing more than
a pretext tP artificially create an asset (consisting of

nothing ot

er than Maninder’s own obligation) in the new

company, Wings Digital, for the purpose of obtaining a line

of credit.

3. The filing was never intended to evidence a real debt; it

was nothin%

more than an attempt to keep assets within the

family while defeating legitimate credit obligations.

4. No conside;ation was paid to relieve Jatinder (Jazzman) of
the debt to his mother (Leena Ent.), assuming the debt ever
existed.

5. No consideration was paid in return for the assignment to
Jatinder (Eshman) of the debt supposedly owed to Leena Ent.

6. The assignment to Eshman was solely for collection on Leena

Ent’s behalf.

This Court finds this intricate paper trail was created as a

way of trying to

escape any liability to any potential creditors

including Philips by shuffling paper obligations between the

family members.
assignments were
Wings Digital.

Additionall;

There is clear and convincing evidence that the
made to hinder and defraud the creditors of

, Eshman failed to demonstrate it has a wvalid

prior perfected Fecurity interest under the terms of Article 9 of

the Uniform Commercial Code.
assignment for collection.

are for the purp|

The transfer was done as an
Assignments or promissory notes which

ose of collection only are inapplicable to UCC
Article 9. See UCC § 9-109 [d] [5].?
inadequate to perfect its claim.

Eshman’s filing is
Therefore, the agreement

between Eshman and Wings Digital is unenforceable under the laws

2 McKinney's Uniform Commercial Code § 9-109 states, in part:

(d) Inapplicability of article. This article does not apply to:
(5) an assignment of accounts, chattel paper, payment intangibles, or promissory notes which is for the purpose of

collection only * * *,




of New York State. RIS

Accordingly, because Eshman does not have a perfected
security interest in Wings Digital, its UCC filing is void and
Petitioner’s motion to permanently stay Philips’ enforcement of
the Westchester |County court judgment is denied. This
constitutes the Decision and Order of the Court.

Dated: April 15q 2005




