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SUPREME COURT OF THE STA TE OF NnW YORK 
COUNTY OF NEW YORK: IAS PART 56 
-----------------------------------------------------------~---------x 
LING LIN YAU, Individually and as Administratrix of 
the estate of WAY MANE YAU, 

Plaintiff, 

- against -

ALAIN YAW, YAW BROTHERS REALTY CORP., 
and LEONARD BRENNER. 

Index No. 113572/04 

DECISI8 J 1 
AND o•rnEI ~ t:o 

Sep 
""' <r/nn.... \ ·~uN""~~ -~-

Defendants. 'ro~.c!ORJr 
--------------------------~----------------------------------------x .... l'f~ 

RICHARD B. J~OWE, III, J.: 
O,:,t'"~ 

Defendant~ A.lain Yaw ("'Yaw,.), Yaw Brothers Realty Corp. ("YBR"), and Leonard Brenner 

("Brenner") move, pursuant to CPLR 30 l 6, 32 I I (a)(S) and (7), to dismiss the Complaint in this 

action for, inter alia, breach of contract. 

BACKGROUND 

Plaintiff Ling Lin Yau, i11dividually and as Administratrix of the Estate of Way Mane Yau. 

brings this action to recover funds allegedly due to the estate of her deceased husband, Way Mane 

Yau (uYau"'). 

In 198 J, Yau and his brother, Yaw, formed YBR to buy and sell real property. Each brother 

reportedly contributed $50,000 in start .. up money to Y BR. Both verbally agreed to share in the 

profitc; and losses of the corporation. Brenner, an attorney, represented the brothers in the fonnation 

of the compa11y. Brenner also represented YBR and Yaw in fhe purchase ofrcntal propcrtic~ located 

at 77 Eldridge Street, New York, New York, and at 189 East Broadway, New York, New York. 

Yau died on February 13, 1993. Brenner represented the plaintiffi11 matters involving Yau's 

estate. 
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Prior to her husband's death, the plaintiff claims that Yau and Yaw had shared equally in the 

profit'i and losses ofYBR. I lowevcr, since Yau's death, plaintiffaJJegcs that Yaw retained alt of the 

rental profits from the two properties, and has failed to provide an accounting despite her repeated 

requests. 

Plaintifffurther claims that on April 17, 1998, Yaw received net proceeds ofS385.26J from 

the sale of the property located at 77 Eldridge Street, but failed to turn over 50% of the net proceeds 

to Yau's estate. Plaintiff also asserts that on June 22, 2004, Brenner represented the parties 1n the 

sale of 189 East Broadway, but failed to properly distribute the proceeds from that sale. 

Plaintiff commenced this action by filing a Summons and Complaint, dated July 28, 2004. 

The Complaint seeks damages from Yaw and YBR for breach of the alleged verbal agreement to 

share equally in the profits of YBR (first cause of action); damages from defendants for fr.c1udulcnt 

misrepresentation regarding the sharing of profits of YBR (second cause of action); and punitive 

damages (third cause of action). 

DISCUSSION 

Defendants move to dismiss the Complaint and the claims therein as time .. barred by the 

statute of limitations and for failure to state a valid c]aim. The court takes each allegation as true and 

addresses each of the plaintifrs claims in tum. 

A. Breach ofComracl 

Defendant~ seek to dismiss the first cause of action for breach ofan aJJeged oral agreement 

to share in the rental income and profits from the April 17, 1998 sale of the rental property located 

at 77 Eldridge Street. Defendants also seek to dismiss Plaintiffs claim lo a share in the rental 
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income realized before July 28, 1998 from the property located at 189 East Broadway. Defendants 

argue that the plaintiff is barred by the statute oflimitdtions from bringing this cause of action. 

A cause of action for breach of contract must be brought within six years of the alleged 

breach or will be barred by the Statute of Limitations (see CPLR 213[2]). The applicable period is 

calculated from the day the Summons and Complaint is first filed (.\·ee CPLR 203[b]). 

Herc, the pJaintifrs cause of action for breach of contract to share rental income and profits 

from the sale of 77 Eldridge Street must be dismissed as outside the statute of limitations period. 

Assuming that there was a binding ond agreement between Yau and Yaw to a share of the rental 

income and any proceeds from the April 17, 1998 sale of 77 Eldridge Street~ the plaintiff had six 

years from the date of sale to demand her share of such proceeds. Instead, the plaintiff filed this 

claim on July 28, 2004, more than six years after t11e actual sale date. This claim is out~ide the 

statute oflimitations period and, accordingly, the plaintiff is barred from recovering any portion of 

the rental income or the profits from the disposal of 77 Eldridge Street. 

Similarly, any claim for a share of rental income for the property located at 189 East 

Broadway must also be dismissed as time-barred for income realized before JuJy 28, 1998. Again, 

plaintiff had more than enough time to take her share of this income. Plaintiff tries to save her claim 

by arguing that there wa'\ an ornJ agreement to postpone the estate's share of the profits from the 

rental income until the sale <>f the property 011 June 22, 2004. Plaintiff argues that this agreement 

served as a toll to the statute of limitati<>ns. This court disagrees. 

An agreement to postpone payme11t beyond the six-year slan.1te of1imitalions period must be 

made in writing (see General Ob1igations Law § 17-J 0 I). Here, even if there was an agreement 

between the two parties, the agreement docs not to JI th~ running of the statute oflimitations because 

there is no evidence of a writing. While the rental income from July 28. J 998 to the sale of the 
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property on J unc 22, 2004. and the profits from that sale are within the applicable statute of 

limitations period, any amount the plaintiff claims entitlement to prior to July 28, J 998 is barred. 

Therefore, the motion to dismiss Plaintiff's claim for breach of contmct for failure to share 

the rental income and profits from the April 17, J 998 sale of the rental property located at 77 

Eldridge Street is granted. Uefondants" motion to dismiss Plaintiffs claim for breach of contract to 

a share in the rental income from the property located at 189 East Broadway i~ also granted as to 

income reali?.cd before July 28, 1998, but is denied as to rental income realized after July 28, 1998 

and as to the procecdc; from the June 22, 2004 sale of the property. 

B. Fraudulent Misrepresentation and Legal Malpractic:e 

Detendants also move to dismiss Plaintiffs second cause of action alleging fraudulent 

misrepret;entation as it simplyrecastr.; the breach of contrdcl cause of action and, as against Brenner, 

a legal malpractice claim. 

In order to state a valid cause of action for fraudulent misrepresentation, the plaintiff must 

allege .specific fact'> and detailed allegations to support a prima facie case of fraud (see CPLR 

30J6[b]). A cause ofaction for fraud, however, does not arise when the only fraud charged relates 

to the breach of contn1ct (K,.antz v Chateau Stores of Canada, Ltd., 256 AD2d 186, 187 (1st Dept 

1998]). 

As against Yaw and YBR, Plaintiffhus failed to plead with detailed factual instances a valid 

cause of action for fraudulent misrepresentation. Even concJudjng that there wa.'i a valid oral 

contractual agreement between Yau and Yaw, as well as between Yau and YBR, plaintiff fails to 

provide specific dates or occurrences of these statements, nor docs the plaintiff explain the damages 

resulting from her reliance on these statement!ii. 
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Furthcnnorc, this fnmdulcnt misrepresentation cause of action is related to plaintiff's contrdct 

action. Plaintiff argues that the defendants made misrepresentations of fact to her in the splitting of 

proceeds from the rental properties. This misrepresentation is related to the breach of contract cause 

of action; the 5plitting of the proceeds was part and parcel ofthc ordl contract between the parries. 

Whatever misrepresentation was made to the plaintiff by the defendants was based on the oml 

agreement. As suchi there is no cause of action for fraudulent misrepresentation. 

Plaintiff attempt-, to salvage her fraudulent misrepresentation claim as against Brenner by 

recasting it as one for legal malprctclicc. Plaintiff charges Brenner with failing to secure the estate's 

share of the procccd.c; from the sale of the rental properties. Defendants assert that the statute of 

limitations bars plaintiff from bringing this cause of action. 

It is well settled that an action to recover for legal malpractice must be commenced within 

three years of the accrual of the claim (see CPLR 214[ 6]). Furthennore, the claim accrues when the 

malpractice is committed (Ruggiero v Powers, 284 AD2d 593. 594 [3d Dept 2001]). 

Herc, assuming that there is a cause of action for legal malprdcticc, plaintiff failed to bring 

a valid cause of action within the applicable statute of limitations. As to the holding located at 77 

Eldridge Street, Plaintiff assert~ that Brenner represented her during her application for letters of 

adminislration in her husband's estate, and in connection with the disposal of the property. 

However. plaintiff does not allege that Brenner performed any funher service after its sale. Thus, 

any claim against Brenner for legal malpractice accrued, at the latest, when 77 Eldridge Street was 

sold in April 17 1998. As such, PJaintiff was required to commence a legaJ malpractice action 

related to this sale no later than April 17, 2001 in order to comply with the applicabJe statute of 

limitations. 
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However, as to the 189 East Broadway property, Plaintiff argues that since Brenner 

represented both Yaw and YBR in its sale, and bccau~e Brenner knew that her husband's estate was 

a shareholder of YBR, his representation of the estate continued until 2004. Essentially, plaintiff 

reasons that the "continuous representation doctrine" effectively tolled the statute of limitations 

regarding the legal malpractice claim against Brenner. 

Pursuant to the "continuous representation doctrine," the statute of limitations for legal 

malpractice is tolled until the attorney's ongoing representation of the plaintiff in connection with 

the matter in question is completed (see Weiss v Manfredi, 83 NY2d 974 [1994]). The doctrine is 

strictly limited to instances where the continuing representation pertains speci1ica1Jy to a matter in 

dispute, and is not applicable where an attorney provides ongoing general representation (se'! Tal­

Spons C()rp. v Nurnberg, 213 A02d 395 [2d Dept J 995]). Plaintiff must aili.miatively dcmonstrdte 

ongoing representation in connection with the specific matter from which the malprdctice claim 

arose (see Zarlf v Berk & Michaels, 192 AD2d 346 f I st Dept 1993)). 

Here~ plaintiff's atte1npt to invoke the continuous misrepresentation doctrine is unavailing. 

First, as articulated above, the matter of 77 Eldridge Street and Brenncr~s representation thereof 

effectively ended in April 1998 with the sale of the property. As well, there is no indication that 

Brenner represented the estate in the sale of 189 East Broadway in 2004. Though plaintiff argues 

that she never relieved Brenner as her attomey in matters involving Yau•s estate~ there is no 

indication that Brenner represented the estate in this particular sale as Brenner was representing YBR 

in the trdnsaction. 

Because the plaintiff has failed to state a valid cause of action for fraudulent 

misreprcsenlatio11 against the defendants, defendants, motion to dismiss the claim is granted. 
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C. Punitive Damages 

Plaintiff concedes that the third cause of action seeking punitive damages is invalid (see 

Rocanovu v Equitable Ufe Assur. Socy., 83 NY2d 603 [1994]). As such, defendants' motion to 

dismiss plaintiff's claim for punitive damages is granted. 

CONCLUSION 

Accordingly, it is hereby 

ORDERED that the motion to dismiss is granted to the extent that so much of the first cause 

of action as seeks damages from Yaw and YBR for breach of the alleged verbal agreement to share 

equally in the profits ofYBR with respect to the rental property located at 77 Eldridge Street, New 

York, New York, and the rental income from the property located at 189 East Broadway, New York, 

New York realized before July 28, 1998, and it is otherwise denied; it is further 

ORDERED that the motion to dismiss the second and third causes of action is granted; it is 

further 

ORDERED that the remainder of the action is severed and continued; and it is lUrthcr 

ORDERED that dcfendantc; are directed to serve an answer to the complaint within I 0 days 

after service of a copy of this onler with notice of entry. /: / /.. /: O 
Sfp, 

~ 1 'l 
Dated: t.f/t q/..,~~ A'lt*~ l\'E'W Yi .:VO,) 

~IU.J ---~ C~.Si ORJt· 

ENTER: /: ·~ 0~1:1,.. .Hf . "-~ 
I ,. , . 

~Elll 
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