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Motion scqucncc iiunihcrs 012, 013, 014 aiid 01 5 arc consolidated for disposition, 

In this action, plaintiff James J. D’Esposito (“D’Esposito”) seeks money damages and 

equitable relief resulting from his discharge as an alleged partner from thc defendant law finn 

Gusrae Kaplaii & Biiiiio, PLLC (“CJKI~”), At the licart of this lawsuit is the parties’ disputc 

concerning D’Esposito’s status as a member of GKB. The seven-count amcnded complaint 

asserts causes of action for a declaratory judgment detcrniining D’Esposito’s interest in GKB, an 

accounting, br-cach of contract, proinissory cstoppel, spcciiic pcrforniance and fraud 

111 thcir answers to the ainendcd complaint, dcfciidaiits asscrt counterclaims lor brcach of 

the implied covenant of good fdith, fiaud, breach of fiduciary duty, tortious interference with 

contract, constructive trust, conversion, trespass and injunctive reliel. 

In motion sequence nunibcr 01 2, dcfendants Gusrae, Kaplan arid Bruno, a partiicrship 

(“Chsrae”), Lawrence (3. Nusbaurn I11 (“Nusbaurn”) and GKB (logether, “GKR Dcfcndants”) 

i now lor suiniiiary judgrncnt dismissing thc amcndcd complaint. ‘l’he GKB Dehidants also 

request that the court refer this inalter to the Departiiiciital Disciplinary Cormnittee for tlic 

Second Dcpaitnicnt for investigation and prosecution of disciplinary conduct that D’Esposjto 
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allegedly cngagcd in whcn lie lcft GKR. 

In motion sequence number 01 3, defendant Martin H. Kaplan (“Kaplan”) moves for 

sunirnaiy judgment dismissing thc amended complaint. Kaplan iiicorporates by reference tllc 

papers siibiiiitted by the GKl3 Dcfcndaiits in support of motion sequence iiuinher 01 2. In motion 

sequence number 014, Kaplaii moves to strikc certain dcnials by D’Esposito olundisputcd 

inaterial facts, pursuant to Comnicrcial Division Rule 19-a. In motion scquence number 01 5 ,  thc 

GKB Defendants also move to strike D’Esposito’s dcnials of certain undisputed [acts. 

I stated the facts of this case in detail in this court’s dccision and order dated Fcbruary 6, 

2004 and presume familiarity with them. (See ll ‘Espsi to  v Gusrae, k’crplrtn d Bruno, I’LLC, 

Sup. Ct., N Y  County, Feb. 6, 2004, Index No. 106893/2003). Stated below are any necessary, 

additional [acts. 

Discussion 

GKl3 Defendants - Motion Sequence Number 012 

First & Second Causes of Action 
for D ec 1 arat oiy Jud mii eiit & A ccou ti  t i n r: 

The GKB Defendants move for suiiiniary judgnicnt dismissing D’Esposito’s first and 

sccond causcs of action, that seek an accounting and a declaratory judgment determining his 

interest in GKB and declaring that he is a nicinbcr o1’GKR not subject to discharge or forfeiture 

of his nienibership interest. In support oP their argumcnt, tlic G K B  Defendants cite M~tztrr v Mcrx 

E. Gremhwg, Cuntor & Rciss (1 10 hD2d 605 [lst  Dept], ufii 66 NY2d 927 [1985]). In 

opposition, D’Esposito a r y c s  that M m r r  is not applicable. 

hi Muzur, thc dcfcndant law firm partnership made the plaintiff attorney a new partner. 

The original partners remained partners pursuant to a written partnership agreement. AS a 
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parlner, the plaintiff shared in the firm’s aimual profits, but did not receive an iiitcrcst in the 

firm’s capital account. The plaintiffwas not responsible for the film’s rent or losses, hc did not 

bccomc a signatory to the written partnership agrecrncnt and hc had no other written agreement 

with thc finn. The firm permitted plaintiff to call hinisclfa partner, listed him as a partner of the 

firm in Marlindale-Hubbell and on the firm’s lctterhead and tax retunis and granted hini iict 

profits from the liiiii at a fixed percentage rate. 

When the plaintiff withdrew from the firm, hc sued thc firm for an accounting and a 

declaration that the partnership was to dissolve upon his withdrawal. The trial court awarded thc 

plaintiffs rcqucstcd relief. The First Department reversed and dismissed the complaint, stating 

that the plaintiff shared i n  profits, but only at a 1-ixcd ratc of 5% of the net rate, he did not sharc 

losses, and, while he exerciscd sonic control in the firm, he had no capital investment and 

possessed no ownership interest. The Court hcld that there was no partnership involving the 

plaintilf, stating that: 

[tlhc aimigeiiient seems to be a precursor to today’s law h i  

practice of two-ticrcd partnerships. Plaintiff was conipcnsatcd by a 
fixcd perceiitage o r  net income arid had no other financial 
involvement. It is especially worth noting that whcn the 1907 
partncrsliip agreement, executed oiily by the original live partners, 
was amended in 1976, oiily the surviving original partners signed 
it. 

(M~rzur, I10 AD2d at 606 [intcrnal citation oniitted]). 

The parties do not disputc that Gusrae made D’Esposito a partiicr in April or May 2000, 

while the film was a general partnership, but D’Esposito admits that he was never an equity 

partner of Gusrae. (D’Esposito Dep., at 259-60). D’Esposilo testified that hc niadc no capital 

contiibutioiis to Gusrae or GKB. (Id. at 80-81). As shown in thc affidavit of Samuel Herzog 

(“Hermg”), GKB’s accountant, and the Sclicdulc K-1 ‘s, D’Esposito’s capital account at the 
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beginning of each ycar was cither zero or negative. D’Esposito testified that lie was not aware of 

whcrc thc finii’s capital came from or of any of GKB’s obligations 01. liablities. (D’Esposito 

Dep., at 167, 304-05). He had no access to GKB’s general ledger or check books. (Id. al310). 

He never signed a check on behalf of GKB and had nu authority to sign a chcck or authorbe the 

wii-ing of fuiids from G D ’ s  bank accounts. (Id. at 144, 148). D’Esposito had no access to the 

coiiiputer software system that retained the firm’s books and records. (Id. at 149). 

D’Esposito did not participate in setting the firm’s hourly attorncy rates for Kaplan, 

Nusbaum, or non-parties Cirino Bruno (“Bruno”), Robert Pcrez (“Perez”) or Melvyn Falis. ( I d .  

at 149). Nor did D’Esposito participate in  preparing the firm’s tax documents. (ICE. at 150). 

D’Espositu has no knowledgc of GKB’s rent charges, the costs of support staff or malpractice 

premiums, or what factors the firni considered when deteniiining whether GRR should makc 

distributions. (Id. at 419-20, 423-24). 

D’Esposito does not know what CKB paid in rent and never rcviewed thc firm’s lcasc. 

(Id.  at 419-20). He never participated in a dctcrmination as to whether GKB should iiiake 

distributions or invcstmeiits and was not aware that CKB had brokcragc accounts. (Id. at 422, 

144, 147). He did not pai-ticipate in choosing the firm’s mcdical coveragc or other bcnefits, 

discussions concerning the firni’s office lcasc or signing equipment purchase agreements. ( Id .  at 

145). JIe never extended an offer of cniployrneiit to anyone at GKl3, terminated a GKB 

employee or set a salary for anyone whom he participated in hiring. ( I d .  at 145, 147). 

This cvidciice establishes that, while GKB pcmiitted D’Esposito to hold himself out as a 

partner, listed him as a partncr on GKB’s tax forms and allowcd him to sharc in thc firm’s annual 

profits, as the plaintiff in  Mazur, D’Esposito shared in the firm’s profits only at a fixed rate, and 

GKl3 did not give him an interest in the h i i ’ s  capital account. Nor was D’Esposito responsible 
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for the finn’s rent or losses. D’Esposito had no involvement in the firm’s financial, 

adininistrative or business decisions. While the plaintilf in Mctzur. was not a partner cvcn though 

he “did exercise some control in the firm” (1 10 AD2d at 606)’ D’Esposito cxercised no control at 

all. Thus, uiidcr M(izur, D’Esposito is not an equity partner of GKB. 

Moreover, D’Esposito does iiot dispute that the other so-callcd “members” of GKB 

concede that they havc iio equity interest. Nusbauin, Pcrcz and non-party David Gchn (“Gehn”), 

likc D’Esposito, arc idcntificd as “members” on GKB’s Martindale-Hubbell listing, but cach of 

these individuals submits an affidavil stating that he is a holder of only an economic participation 

ititcrest in  GKB, that he did not have an equity interest 111 the lim, and that he never contiibutcd 

capital to the firm and has not been responsible for the firm’s losses. They state that Kaplan has 

at all times determined tliesc partncrs’ continucd participation and has the full power to 

determine the amount and allocation of their compensation. In addition, thcsc “partners,” as 

economic participation holdcrs, arc employed at will. These iiidividuals also statc that 

D’Esposito had the same arrangement with rcspcct to his cniploynient as a “partner” of GKB and 

Gusrae. 

Based upon the foregoing cvidence, including, to a great extenl, D’Esposito’s own 

dcpositioii testimony, the GKB Defendants havc cstablishcd that D’Esposito was never an equity 

partner of Gusrac or a t i l e  inember of GKB as a limited liability company. 

While thc dcfcndants do not submit a certificate of conversion in connection with section 

1006 (e) of New York’s Limited Liability Company Law, according to Kaplan, the new enlity, 

GKB, is the successor of Gusrae and uses the same tax identification number for business 

purposes. (Kaplan Dcp., at 68). The firm became a limited liability company on February 23, 

2000, upon its initial filing with New York’s Department of State and later adopted an operating 
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agreement that was deemed effectivc as o f  this date (“Operating Agreement”). 

The GKB Defendants’ summary judgment motion does not rely on the ternis of the 

Opcratiiig Agreement. H o w ~ v ~ I . ,  the ternis of that document support their prima f x i c  showing 

that D’Esposito ncvcr became an equity member of GKB. D’Esposito does not dispute that lie 

neither crcatcd nor signed the Operating Agreement. Nor docs D’Esposito claim any impropriety 

in backdating the Operating Agrccmciit to February 2000. Rather, D’Esposito argues that, under 

the parties’ agreement, he was entitlcd, but dcnied the opportunity, to “participate in  thc 

discussions concerning thc tcrnis o r  the operating agreement for the [GKB.]” However, for tlic 

reasons discussed in the next section of this decision, the agrccmcnt that D’Esposito relies upon 

is void under the statute of frauds. Therelore, to the extent that D’Esposito opposcs tlic contents 

01 the Operating Agreement, or his lack orparticipation in discussing its ternis, that opposition is 

unpersuasivc. 

The Operating Agreeinent defines “Menibcr” as “cach o r  the parties who cxccutcs a 

counterpart of this Opcrating Agreement as a Mcmber and each of the parties who imy  liereaftcr 

become Members.” Only Kaplan and Bruno have signed the Agreement as Members. Undcr- tlic 

Operating Agreement, D’Esposito had no voting lights and never voted on any firm matter. The 

Opcrating Agreement allocates 100% of the finds profils and losscs to Kaplan (GKB’s 

Manager) and Bruno: 99% of profits and losses to Kaplan and l(X, of profits and losscs to Bruno, 

consistent with their respective proportionate initial capital contributions. Each January from 

2000 to 2002, Kaplan and Bruno resolved that D’Esposito would be a “I-Ioldcr of Econoiiiic 

Ltiterest” in GKB for that year only.’ The Operating Agreement defines “Econoniic Interest 

During this tiiiic period, the other economic interest holders were Kaplan, Nusbaum, I 

Bruno, Pcrcz and Gellri. 
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Owner” as “the owncr of an Economic lntercst who is not a Member.” The definition of 

L‘Economic Interest” explicitly excludes “any right to participate in the management or affiairs of 

the Company, including the right to vote on, coiisciit to, or otherwise parlicipate in any decision 

of the nienibcrs or Managers.” 

Thus, the Operating Agreement confirms that D’Esposito was not an equity member oP 

GJB and that he was an economic interest holder subject to a perccntagc distribution that Kaplan 

deterrnincd. Thc Operating Agreement also conlinns that D’Esposito had no right lo participate 

in  the management or business afhirs of GKB. D’Esposito fails to rebut this showing. 

D’Esposito argues that M c u r  is not applicable, bccausc it dcals with partnership law 

rather than New York’s Limited Liability Company Law. In essence, D’Bsposito argues that a 

limited liability company cannot admit non-equity mcinbcrs and that the law does riot recogniLe 

economic intcrcst owners. Howcvcr, D’Esposito’s claim is bclicd by his admission that, at his 

previous firm, Franzino & Rosenberg, P.C. (“F&R, P.C.”), he was a contract, noli-cquity partner, 

who had the titlc ofparlner but no ownership interest iii the linn. (D’Esposito Dep., at 23, 87). 

F&R, P.C. was a profcssional corporation (not a partncrship), but D’Esposito admits that hc hcld 

hiinsclfout as a partner and that Martindalc-JIubbell listed him as a partner. Thus, D’Esposito 

admits that cntities other than partnerships can establish multi-ticrcd compensation airangements. 

(Sw r.g. Hoscrihliill 1) Bivonu & C;’ohen, P. C’. , 909 F Supp 207, 2 14-1 5 [SDNY 19971 [dcfcndant 

law firm identified eniployee as “partner,” cven though firm was a professional corporation]). 

D’Esposilo argues that GKB was issued Schedulc K-1s that identify him as a “limitcd 

liability company menibcl-.” However, thc plaintiff also enjoycd this type of tax treatment in 

Muzur, but the First Department held that thc plaintiff was not an cquity partner. (Muzur, 1 10 

AD2d 605, siipra; SEE also Silvcrnwl v Kellcr, Sup Ct, New York County, March 9, 2006, Lowc, 
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J., Index No. 601913/04 [citing Mnzur, court determined that individual was iiot a partncr, even 

though the firm listed him as a partner, issued a Schedule K-1 for four years, and, together with 

other defendants, granted him a sharc in 50% of firni’s profits for up to two years; court 

rccognized that tax forms do iiot account for all taxpayer types and that an individual’s receipt of 

a Schcdulc K-1 docs not constitute status of equity owner]). Thcrcfore, this argument is 

unpersuasi ve. 

D’Esposito argucs that whcn GKB’s accountaiit, Hcrzog, sent hini the schedule K-1 s, lic 

addressed D’Esposito as “Dcar Member.” Howcver, Hcrzog submits an affidavit stating that he 

docs “not purport to know the ecoiioinic arrangements between the partncrs/mcnibers at GKB ... 

.” None of the evidence concerning Hcrzog establishcs that D’Esposito was an equity iiieiiibcr of 

the rim. 

D’Esposito next argues that, even if partnership law cases apply, there is sufficient 

cvidciice that d e h d a n t s  agreed to makc him a member oI‘GKB. D’Esposito citcs two cases in 

support of this argumcnt: Roscn v Efros (258 AD2d 333 [ 1 st Dcpt 19991) and Lyizn v Cbrcoraiz 

(219 AD2d 698 [2d Dcpt 1995]), 

In Hose/r, thc plaiiitifl sought an accounting. The First Dcpattnient licld that issucs of fact 

existed “as to wlicther plaintiff was made a partiicr o l  the subject finii,” includiiig questioiis 

concerning “tlic various ways he participatcd in the iiianageineiit o l  the h i ,  iiicluding the hiring 

and firing of firm eniployccs and dealing with brokers in connection w i h  the firni’s relocation, 

and the absence of a writtcn parhership agreement.” (Ro.rcn, 258 AD2d at 333, comparing 

Mmur, 110 AD2d 605, S U ~ I ’ L I ) .  Here, conversely, as discusscd abovc, thc cvidence establishes 

that D’Esposito did riot participate in the inaiiagement of the fimi in any way, he did not hire or 

fire employees and he did not in any other way participate in running the biisiness of the fiiiii. 
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D’Esposito fails to rebut this showing. Thus, there are no issues of fact. 

D’Esposito argues that GKB’s Operating Ageeruenl did not exist in 2000, 2001 01 2002, 

making his case more like Rospn, where there was no written agreement, than like Mmir ,  where 

there was a writtcn agreement. Howevcr, this argument is unpersuasive, because, as discussed 

above, D’Esposito subinits no evidence showing that he participated in any way in the busincss 

or management of Gusrac or GKl3 or that he had any financlal involveiiient other than receiving 

compensation with a fixed percentage of income. Nor has D’Esposito shown that he made any 

capital invcstineiil or that he had any responsibility for losses. By all accounts, Gusrae appears to 

have functioned as a two-tiered partnership, of which D’Esposito adniits hc was not an equity 

partner. (D’Esposito Dep., at 259-60). Nothing contained in the evidence lhat the parties 

submitted supports thc conclusion that D’Esposito became an equity member of GKB. 

Accordingly, Roscrz is distinguishable. 

In L j m ,  thc defendant’s counterclaims survived summary judgnicnt, bccausc hc 

submitted proof that he signed a n  agreement to indernnify his two lonner partners for all liability 

that they might liavc had in connection with the lease of the officc, and tlic linancial statements 

reflected that hc made a capital contribution to the fimi. Thc Sccoiid Department affiiined the 

denial of surnrnary judgment, because there was a dispute as to whcthcr an oral partiicrsliip 

agrccaicnt existed concerning the ownership of partnership assets, the parties’ profit-sharing 

arrangcmcnts and the exercisc oImanagenient and control over the partnership. As discussed 

above, D’Esposito did not make capital coiitributiom and hc is not a signatory to the Operating 

Agrccrncnt or any other governing document of GKB. 111 addition, D’ Esposito did not participate 

in the nianagcment 01 GKB. Thcrcfore, Lynn is distinguishable on its facts. 

As discussed above, D’Esposito shared only i n  thc lilin’s profits and tliose only at a fixed 
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percentage. Hc ncver participated in managcinelit or shared in the firm’s losses, thereby negating 

his assertion that lie was a partner of Cusrac or a Member of GKB. (See Baker v Kolzler, 28 

AD3d 375, 376 [lst  Dept 20061 [plaintiffs failcd to show “customary indicia” of a partnership, 

where they “made no showing as to an agreement to sharc losscs or to sharc ... in inaiiagcmciit 

decisions”]). For thc foregoing reasons, I grant tlic GKB Deleendants’ motion to dismiss 

D’ Esposito’s lirst and second causcs of action for a declaratoiy judgment and an accounting. 

Third, Fourth, Fifth & Sixth Causes o r  Action 
Based Upon Prornised Membership in GKB 

The third, fifth and sixth causes of action are all based upon D’Esposito’s claim that lic 

“cntered into an agreement with Gusrae/GKB, acting through Kaplan and Nusbaum, under which 

D’Esposito would bc made a partner/member of Gusrac/GKB iii cxchangc lor D’Esposito 

continuing to provide serviccs to Gusrae/GKB.” (Amended Complaint, 1111 52, 57-58, 64, 66). 

The fourth cause of action, [or promissory estoppcl, is also bascd upon this allcged agrccmcnt 

aiid upon D’Esposito’s rescinding the acceptancc of an ol’ier 01 einploymeiit with another fimi, 

non-party Parker Chapin, in ordcr to continue working for G K B  uiidcr thc assumption that he 

was a mcniber of the firm. Specifically, the fourth C ~ U S C  of action seeks to estop defendants from 

denying that he is a nieinber of GKB and claims that D’Esposito “should receivc the draws, 

distributions, rights and benefits confcrrcd upon the partner-s/members of C K B  in accordancc 

with his intcrest therein.” (Id., 11 59). The GKB Dcfcndants move to dismiss these causes of 

action, arguing that these claims violatc the statute of frauds, bccausc thcy are all based upon 

promises that cannot be performcd within one year aiid arc based on writings that GKB did not 

sign. 

Section 5-701 (a) of New York’s Gcncral Obligations Law (GOL) provides that: 
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[elvery agreement, promise or undertaking is void, unlcss it or 
some note or niernoranduin thereof be in writing, and subscribed 
by the party to be chargcd therewith, or by his lawful agent, if such 
agreement, promise or undcrtaking: 

I ,  By its lenns is not to bc pcrfornied within one year from the 
making thcreor , , , . 

Here, according to D’Esposito’s testimony, his claim is that his interest in GKB was to 

continuc indefinitely, horn May 1, 2000 until GKB no longer existed. (D’Esposito Dep., at 74- 

75). He also testificd that he could not identify any writing confkiing this right 011 him that 

anyone at GKB had sigiicd. (Id. at 75). Thus, “[tlhc agrccment, by its tcrms, was to last for as 

long as [GKB] rcmained in business, and thus was incapable of perfonnaiice within one year, 

rendering it voidable abscnt a writing s i p e d  by the party to be chargcd or his duly authorizcd 

agent.” (McCoy v Eilisoiz f’rice, Inc., 186 An2cl 442, 443 [ ls t  Dept 19921). Therefore, the GKB 

Defcndants have made a prima facie showing that thc agrceiiicnt is void under the statute of 

frauds. 

In opposition, D’Esposito argues that the Agreement to Tcrms, thc Mcniorandum of 

Terms and his allidavit show that the parties’ agrccment in April 2000 was lhal, upon GKB’s 

Ponnation and admission of members, D’ Esposito would be admitted as a menibcr of GKR 

“during or prior to October 2000, but in no event latcr than December 3 1, 2000.” (D’Esposito 

Aff, ,  Exs. 19 and 21). According to Tl’Esposito, thc agreeinent that he seeks to enforce is the 

agreement to make him an equity member, that was to be performed within one year. He also 

argucs that GKB’s tax rctums, the Schedule K-1s sent to him, Martindalc-1-hbbell and GKB’s 

firni lettcrhcad all list D’Esposito as a membcr, and are all writings that satisiy thc statute of 

frauds. D’Esposito cites no legal authority in suppod of his argument. 

hi substancc, this argument assuiiics that GKB was to niakc D’Esposito a partiicr within 
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one year, but that, once a member in GKB, his membership would continue in subscquciit years 

indefinitcly, cvcn if he left GKB and joined anothcr firm. D’Esposito testified that, cvcii if lie 

left GKB for a job at another firm, he would continue to receive a wcekly draw of $1,800, plus a 

percentage of GKB’s profits, regardless of whctlicr or not he worked at GKB. (D’Esposito Dcp., 

at 159-60). 

Howcvcr, under the statute of frauds, thc time period is measured from the date that thc 

agreement was madc to the conipletion date of the agreement. ( Whitehill v Muimonides School, 

53 AD2d 568, 568 [ I  st Dept 19761 [oral agreement violated statute o r  frauds where it “was inadc 

on July 6, 1973, with perfonmiice to coininelice 011 August 1 ,  1973 and be completed on July 3 1, 

1974”l). While D’Esposito’s allegcd changc in status to become a member of GKB in October 

2000 could be pcrfoimed within one year from thc tinic that GKB allcgcdly madc the agreement 

with D’Esposito (in April 2000), enforcement of this alleged promise, including niernbcrship 

status and related motictaiy benefits, extended well beyond one year, indefiiiitely lor the life o r  

thc finn. This agreement is thcrcfore imperniissible under the statute of frauds. (See Shechy v 

C‘Iflbrcl Chance Rogers & Wells. LLP, 3 NY3d 554, 561-62 [2004] [the statute of frauds bars law 

firm’s alleged oral promise of future rctircmcnt benefits where partner’s actual retirement 

occurred within one year, but firm could not complete the alleged payment obligations within 

one year from date of agreement]). 

Moreover, D’Esposilo prepared the Agrccinent lo Temis and Memorandum of Terms that 

purport to memorinlizc the tenm of Gusrac and GKB’s offer and D’Bsposito’s acceptance of a 

membership intcrcst. However, no one at Gusrae or GKI-3 signed thcsc documcnts. Thus, ncitlicr 

of these documents, nor any othcr documents D’Esposito identifies, are writings “subscribed by 

the party to be charged therewith,” under section 5-701 (a) (1) of the GOL. For [he foregoing 
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reasons, these claims arc based upon an agreement that violates the statute of frauds. 

D’Esposito argues that a showing of unconscionablc injury avoids thc statutc of frauds 

with respect to his promissory estoppel claim. 

“An oral promise cannot bc rclicd upoii to estop a plea of Statute of Frauds unless the 

circumstances are such as to render it uiiconscionablc to dcny thc oral promise upon which thc 

proniisce has rclied.” (Ginsherg v F~irtj5cld-Nohle C‘orp., 8 1 AD2d 3 18, 320-321 [ 1st Dept 

1 SS l ]  [citation and iriternal quotation inarks omitted]; sw also Colcrrzcriz 17 CMI Transportcttion, 

hc. , 222 AD2d 285, 285 [ 1 st Dcpt 19951 [First Department affinned dismissal of claim based 

upon a11 oral agreement that the statutc of frauds bail-ed, stating that, “[a]ssuming that plaintif1 

was promised an cquity interest in defendant corporation in cxchaIigc for his scrviccs on its 

behalf, he sulfereci 110 unconscionahlc ixijuiy as evidenced by the substantial weekly 

compensation lic received”]). 

D’Esposito does not cite aiiy law to support a showing ofuiiconscioiiable injury. The 

cvideiice demonstratcs that the film paid D’Esposito for the services that he rendered and then 

terrniiiatcd his employment. None of the pleadings or docuineiitary evidence that D’Esposito 

submits shows uiiconscionable in-juty. For the foregoing rcasons, D’Esposito fails to rebut the 

GKB Defeiidaiits’ prima facie showing. Accordingly, thc coui? grants the GKB Defendants’ 

motion for suiiiiiiary judgnicnt dismissing the third, fourth, fifth and sixth causes of action. 

Seventh Causc of Action for Fraud 

Thc GKl3 Defendants next move for sunimaiy judgment dismissing D’Esposito’s seventh 

cause of action [or fraud, arguing that D’Esposito did not justifiably rely on the alleged 

misrcprcseiitation, that thc representation was too indefinite to permit enforcement, and that thcre 

was no intent l o  deccivc D’Esposito. 
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A fraud claim requires the plaintiff to prove thc following elements: “(i) a imatciial 

misrepresentation of fact, (ii) made with knowledge of its falsity, (iii) with thc intent to deceive, 

(iv) justifiable rcliancc aiid (v) dainagcs.” ( fh ic l e r z  v D. M. F. R. Group [UXAJ C’o., 230 AD2d 

503, 505 [ 1st Dept 19971). “‘1’0 show reliance, [the plaintiff] must demoiistratc that he was 

induced to act [or] rcfrain froni acting to his dctrimciit by virtue of the alleged misreprcsentation 

or oinissioii.” (Slzccr v IImitiros PLC‘, 244 AD2d 39, 46-47 [ 1st Dept 19981 [citation and intenial 

q~iotation marks omitted]). 

“The law is established that [wlhere a party has means available to hirii for discovering, 

by the exercise of ordinary intelligence, the true nature of a transaction he is about to cntcr into, 

he must niakc usc of those incans, or he will not be heard to complain that hc was induced to 

cnter into the transaction by riiisrepreseIitations.” (fttlexson v Lomhardi, 193 AD2d 374, 376 I 1 st 

Dept 19931 [citation a i d  internal quotation marks oniitted]; ,we ulso Stuart Lipsky, P. C’. v Pricv, 

215 AD2d 102, 103 [ I  st Dept I9951 [dismissal of fraud claim affirmed where “plaintiffs, (who) 

had thc nicans available to ascertain the truth, nevertheless chose to rely solely upon the allcgcd 

oral representations without any effort to vcrify that inlonilation via iinancial statcmcnts”]). This 

is particularly true wliere the plaintiff is a sophisticated party with cxpcricncc and cxpcrtise. (See 

Murinc Midlnrzd Bartk, N.A. v Gr-ern, 261 AD2d 340, 341 [l st Dept 19991 [sophisticated party’s 

reliance on oral representation, based upon “a word and a liaiidsliakc,” was iiot justifiable]). 

Hcrc, D’Esposito testified that lie presentcd thc Agreement to Tci-tiis to Kaplan the week 

of April 10,  2000, aiter Kaplaii allegedly offered tlic inciiibcrship intcrcst ill GKB. (D’Esposito 

Dep., at 263-64). Sometime the following weck, hc iiiet with Kaplaii to discuss thc docuimcnt. 

(Id.  at 265). D’Esposito subsequently crossed out the signature lines in the Agreement to Terms, 

because Kaplan iiidicatcd that he did not want to enter into an agreement, but instead preferred an 

14 

[* 15 ]



infoimal arrangcment. ( Id .  at 28 1,261 -62). D’Esposito thereby iiiiplicitly admitted that Kaplan 

rehsed to sign the Agrcciiient to Terms. Thereaftcr, D’Esposito marked up the draft by hand, 

turning the document froni an “Agreement” into a “Meniorandum of Tcrms.” ( I d .  at 261 -62). 

Both the niarkcd up Agreement to Teriiis and the Mernorandurn of ‘I’erms are dated April 20, 

2000. D’Esposito claims that he haiidcd the Memorandum of Ternis to Kaplan (D’Esposito 

Dep., at 2S5), but Kaplan testified that he docs iiot recall D’Esposito giving him the document 

(Kaplan Dep., at 110-1 1). 

D’Esposito is adiiiittcdly an attorney with expertise in the arcas orpai-tncrships, 

corporatioris and liniitcd liability companies. (D’Esposito Dep., at 89-90, 96-97). Signiiicaiitly, 

D’Esposito tcstificd that he rescinded his offer o r  employment from Parker Chapin cdkr 

preparing tlic Agreement to T e r m  and Mcnioraiidurn to Ternis, neither of which Kaplan, 

Nusbauiii or anyone else at  Cusrac or GIU3 signed. (D’Espositn Dcp., at 553-59). Thcrcforc, 

D’Esposito must have known that Kaplaii had not committed to D’Esposito’s teniis in writing at 

the time that hc rescinded Parker Chapin’s olTer. 

D’Esposito also admits that he conductcd no due diligence of GKB or its organi7ational 

documents, even al‘tcr the firm changed its Ictterheaci io reflect doing business as a limited 

liability company. (Arncnded Complaint, 11 14; D’Esposito Dep., a[ 156, 51 3-1 6) .  Had 

D’Esposito conducled any investigation into thc formation of GKB, such as a search of New 

York’s public rccords, he would have discovered that the firm formed GKB on February 23, 

2000 a id  not subsequenl to the iiiceting held in April 2000, as D’Esposito alleges. For the 

foregoing reasons, D’Esposito’s rcliaiice was unjustified. (Sw S‘hecl, 244 AD2d at 47 [dismissing 

lkaud claim on suinmary judgnicnt, Court reasoncd that there was “dissension among the 

parties,” and that the plaintiff “can hardly claim with any crcdibility that he, a savvy 
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businessman, entered into the resulting agrccnicnts lullcd by faith or trust in  the parties across the 

bargaining table”]). 

Moreover, other than the Agreement to Terms and Memorandum of Tenns, iiejthcr of 

which D’Esposito can enforce against GKB, D’ Esposito fails to state precisely what his iiitcrcst 

in G K B  would bc. D’ Esposito’s reliance upon h e  representation from Kaplaii and Nusbaum that 

he would receive an unspecificd cquity interest is too indeiiiiite to be eiilorccablc. (Gluttzer v 

Keilin & Hlootri L.L.C., 281 AD2d 371, 372 [ 1st Dept 20011 [allegations of “false promises of 

substantial compensation ..., including ail equity interest in the firm” were “too indcfiiiitc to 

pennit enforcement”]). 

Citing Nusbaum’s deposition testimony, D’ Esposito claims that Nusbaum received and 

rcviewed the Agreement to Terms and the Memorandum of Ternis, without objecting to ejtlicr 

document. However, Nusbaum’s testimony clearly states that, upon recciving the document, he 

informed D’Esposito that “[t]his doesn’t accurately reflect what we agreed to.” (Nusbaum Dep., 

D’Esposito Aff., Ex. U, at 38 [rdening to D’Esposito receiving a five percent cquity interest]). 

Therefore, D’ Esposito’s claim that Nusbauin intended to deceive him by not tclling him thal 

aiiything in tlic docuiiients was inaccurate is belied by Nusbaum’s testimony and fails to raisc an 

issue olI.act. 

For tlic forcgoing reasons, the GKB Defendants have established that D’Esposito cannot 

satisfy the elcnicnts of his fraud claim. Accordingly, the court grants the GKB Dcfcndants’ 

motion for sumrnary judgiiicnt dismissing the seventh cause o l  action for fraud. 

Violations o l  the Code of Respomibility 

The GKB Defendants request that thc court rcfcr D’Esposito’s conduct to the gievancc 

committee of the Second Dcpartniciit for iiivcstigatioii and prosccution pursuant to section 29 1,4 
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(c) of the Rules of the Second Department. Defendants base this request on allegations that, 

upon leaving GKB, D’Esposito raided Gusrae and GKB’s word processing system, taking copies 

of Gusrae and GKB client docunicnts without pemiission and wi thout removing confidential 

information from those documents. Specifically, thc GKB Def‘endants claim that D’Esposito 

violated the following Disciplinary Rules: 4-101 (b) (3), 4-101 (d), 1-102 (a) ( l) ,  1-102 (a) (5), 1 -  

102 (a) (7) and 2-1 10 (a) (2). 

D’Esposito admits that, prior to lcaving GKB, without pennission, he copied various 

lcgal documents, including docunicnts of clicnts that he did not introduce to the linii. 

D’Esposito also adniits that he did not delete sensitive information from those documents, such 

as transfer amounts, addresses, social security nuiiibers, and bank account and escrow refercnccs. 

(D’Esposito Dep., at 328). However, the GKB Defendants h i 1  to show how D’Esposito’s 

conduct violates any of Disciplinary R ~ C S  of the Code of Professional Responsibility. 

Therefore, the court dcnics GJCB Delendants’ request that the court refer D’Esposilo’s condirct to 

the discipl inal-y authorities. 

Kaplan - Motion Seyuence Number 013 

Kaplan moves for summary judgment dismissing the amended complaint. Kaplan’s 

motion is based upon the saiiic lcgal arguments contained in the GKB Defendants’ motion for 

summary judgment. In addition, Kaplan incorporates by refcrcncc the papci-s that the GKB 

Dekndanls submit in support olinotion sequence iiumbcr 01 2. D’Esposito’s opposition papers 

respond to both the GIU3 Defendants’, and Kaplan’s, summary judgment motions. Thc court 

grants Kaplan’s motion for surnmaiy judgment for the sariic reasons set forth abovc with respect 

to the GKB Defendants’ motion. 
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Kaplan & GKB Defendants - 
Motion Scquence Numbcrs 014 & 015 

In motion sequence nunibers 0 14 and 01 5 ,  Kaplan and the GKB Defendants move to 

strike cerlain dcriials coritaincd in D’Esposito’s responscs to these defendants’ statements of 

undispuled material fx t s ,  submitted pursuant to Comiiicrcial Division Rulc 1%. Both motions 

are based upon defendants’ assertion that, in his rcsponses, D’Esposito denied infonnation that 

lie had alrcady admitted in his deposition testimony. 

This dccision does not consider the parties’ 1 9-a statements. Rathcr, as discussed above, 

the court has granted sumniaiy judgment dismissing the amended complaint, based upon the 

underlying cvidence the parties subniitted, including, to a large extent, D’Esposito’s deposition 

testirnony, his affidavit and the attached docunicnts. ‘fhereforc, tlic 19-a statements are irrclcvaiit 

and the court thus denies defendants’ motions to strike plaintifi’s denials as moot. 

Accordingly, it is hercby 

ORDERED that the motion (motion scqiience number 012) for sunimary judgment is 

granted to the cxtent that thc amended complaint is dismissed as against defendants Cusrac, 

Kaplan & Br~iiio, PLLC, Gusrae, Kaplari & Bruno, a partnership, and Lawrencc G. Nusbauin Ill, 

and the Clerk is directcd to enter judgment in  favor of these dcfcndants, and thc motion is 

othenvisc denied; aiid it is furthcr 

ORDERED that the motion (motion scquence number 0 13) for sunimaryjudgmeIi1 is 

ganted and the amendcd coriiplaiiit is hereby dismissed as against defendant Martin H. Kaplan, 

aiid the Clcrk is dir-ectcd to enter judgment in favor of this defendant; and it is further 

ORDERED that motion sequence numbers 014 and 015 are denicd as moot; and it is 

fiii-ther 
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Dated: Decemhcr E, 2006 

ENTER: ,/ 
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