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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW Y O K K :  IAS PART 55 

BRIAN E. WElSS D . D . S . ,  P.C. 
X __________________________I________ 

P1 a i .n t . i  ff, 
INDEX NO. 603195/02 

DECISION arid ORDER 
-agaj n s t -  

CHASE MANHATTAN BANK, IIARO1,D ZOREF 
CPA, P . C . ,  ALTERNATIVE MGMT. 
SERVICES, T,ESLIE LISNITZER, LUZ M. 
"LUCY" PAULINO, 'I JOHN DOE", 
"JANE DOE" A N D  "XYZ" C O R P .  

F l l  Eo 
DEC '' 2&?6 
.I - 

r i Defendan t .  d .  .. 
X < >  

_________ll--l----__________________ 

JANE S. SOJIOMON, J .  3 . 

I n  t h i s  a c t i o n  I:o r e c o v e r  damages b a s e d  on ari 

employee's alleyed embezzlement of  f u n d s ,  and  t h e  alleyed f a i l u r e  

of  p l a i n t i f f '  s bank, accountant .  arid bnokkeepers t o  d i s c o v e r  the 

employee' s a l l e g c d  wronqdoing,  de fenda r i t s  have moved f o r  surrirnary 

judgment  I and  f o r  t .he imposition of  d i s c o v e r y  s a n c t i o n s  against 

p l a i n t i f € .  

Motion s e q u e n c e s  H006 and KO07 are c o n s o l i d a t e d  f o r  

d i s p o s i t i o n .  

I n  mot . ion  sequence  #006, defendant JPMorgan ChEssel 

s / h / a  Chase  Manhat tan  R a n k  (C;hase) , I Y K I V ~ S :  t o  d i s m i s s  a n d  s e v e r  

t h e  comp1ai.nt d g a i r i s t  i t ,  c l a i m i n g  t 

u n t i m e l y .  I n  r n o t i o r i  s equence  #007, 

( Z o r e f ) ,  i n c o r r e c t l y  named a s  Harold 

l a t  p l a i n t i f f '  s cornp la in t  i s  

d e f e n d a n t  H a r o l d  Zoref  LLP 

Z o r e f ,  CPA, P . C .  , moves t o  
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d i s m i s s  t h e  c o m p l a i n t  LIS a g a i n s t  it. b a s e d  on a n o v a t i o n  i n  that 

t h e  t h i e f  has a g r e c t l  t.o p a y  t h e  money back j , n  t r a d e  for c o n t i n u e d  

employment a s  p l a i r i t j . f f ' s  o f f i c e  manager .  C h a s e  cross-moved on  

the same g r o u n d s ,  and on t h e  a d d i t i o n a l  qround of  t h e  o n e - y e a r  

s t a t u t e  of l i m i t a t i o n s  c o n t a i n e d  in t h e  U n i f o r m  Commercial  Code 

(UCC 4-406[4]). 

F 1 . a i n t i f  f opposes defendan1.s '  m o t i o n s ,  and  has cross- 

moved i n  Inot j .on sequence H007 to strike Z n r e f ' s  answer based  or1 

i t s  a l l e g e d  f a i l u r e  t o  appear a t  a d e p o s i t i o n .  

P l a i n t i f f  B r i a n  Weiss, D . D . S . ,  P . C .  ( P l a i n t i f f )  i s  a 

D .  D. S. p r o f e s s i o n a l  corporation used by a d e n t i s t ,  E r i a n  Weiss, 

(Dr:. Weiss) j n c o n n e c t i o n  w i . t - h  his d c n t . a l  p ' rac t ice .  P l a i n t i f f  

m a i n t a i n e d  a commerc ia l  bank a c c o u n t  a t  Chase, f o r  w h i c h  t h e  o n l y  

s i g n a t o r y  was Dr. Weiss. P l a i n t i f f  claims i t  engaged Zosef t o  

perform a c c o u n t i n g  and  bookkeeping services; and that d u r i n g  t-kc 

p e r i o d  i n  i s s u e ,  Zoref was r e s p o n s i b l e  f o r  r e c o n c i l i n g  

p l a i n t i f f ' s  bank s t a t e m e n t s  on  an ongo ing  b a s i s .  

that his engagement  was 1.iiTiited t o  tax p r e p a r a t i o n  and t h a t  o t h e r  

Zoref c o n t e n d s  

d e f e n d a n t s  were responsi .bl .e  f o r  bookkeep ing  ( t h e  c o m p l d i n t  

a 1 1 e y e  s t h A t de f e n  da n t s Le s 1. i e I, i s n i t z e r , A 1 t e r na tu i v e Man a g eme 1-1 t 

Serv ices ,  I n c .  a n d  Legend Manaycment S e r v i c e s  were enyaycd  t o  do 

b o o k k e e p i n g  and t o  r e c o n c i l e  p l a i n t i f f  s hank s t a t e m e n t s )  , b u t  it 
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c o n c e d e s  t h e  c l a i m  t h a t  it: performed bookkeep ing  s e r v i c e s  for t h e  

p u r p o s e s  of it:s m o t i o n .  

P l a i n t i f f  employed d e f e n d a n t  T,uz M .  E a u l i n o  (Pauline) 

3s i t s  o f € i c e  rnariaqer beginniI-lg i 11 199.5, 

employs  h e r  i n  ILliat c a p a c i t y .  Bet-ween 1998 and March 2 0 0 1 ,  

P a u l i n o  f o r g e d  h u n d r e d s  of r h e c k s  a g a i n s t  p l a i n t i f f ’ s  Chase 

a c c o u n t  and  t h c n  present-ed t h e  f o r g e d  c h e c k s  f o r  payment-, a t  a 

b r a n c h  of Chase. She made all o f  t h e  f o r g e d  checks p a y a b l e  t o  

h e r s e l f ,  

f o r g e d  c h e c k  w a s  honored  b y  Chase or1 March 1, 2 0 0 1 ,  a n d  the f i n a l .  

r e l e v a n t  bank  s t a t e m e n t ,  which i n c l u d e d  t h e  f i n a l  f o r g e d  check, 

was m a i l e d  hy C h a s c  on Apri.1 9 ,  2 0 0 1 .  

arid p l a i n t . i f  f s t i l . 1  

and  n o  one cl.:.;e r e c e i v e d  a n y  of  t.he money. The l a s t  

Pa l i l i no  c o n f e s s e d  t o  p 1 . a i n t . i f f  i n  March 2 0 0 1 .  

P l a i n t i f f  intentionally dj.d n o t  report t.he t h e f t -  t o  arly law 

e n f o r c e m e n t  a u t h o r i t y  ( a n d  n e v e r  h a s )  , b u t  r e a c h e d  a repaymerlt 

a g r e e m e n t  wit.h P a u l i n o .  D r .  Weiss t e s t i f i e d  a t  h i . s  d e p o s i t i o n  

Lhat a s  o f  t h e  date o f  the March 31, 2005 d e p o s i t i o n ,  P a u l i n o  had  

r e p a i d  a p p r o x i m a t e l y  $130 ,000 ,  of t h e  $150,000 she sto1.e .  

Each mont -h ,  Cha.sc sent pl a i n t i f  f a h a n k  s t a t e m e n t  and 

e r i c loscd  t h e  c h e c k s  p a j  ( 3 .  

p l a i n t i f f ’ s  o f f i c e ,  

U r .  Weiss: had  a c h a n c e  t o  see them. S h e  t h e n  c r e a t e d  a 

c o u n t e r f e i t  c h e c k  wit.h t h e  i d e n t i c a l  number: to t h e  c h e c k  P a u l i n o  

When Lhe bank s t a t - e m c n t s  a r r i v e d  a t  

P a u l i n o  would remove t h e  f o r g e d  clhecks before 
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had  f o r g e d ,  payable t.o a t.biird-par-t.y vendor whose name D r .  Weis:; 

would r e c u q n i z e ,  arid s u b s t . i t u t e d  the c o u n t c r € e i t .  c h c c k  i n  t h e  

p l a c e  of  t h e  forged c h c c k  t . h a t  had beer1 r e t u r n e d  w i t h  p l a i n t i f f ’ s  

bank s t a t e m e n t .  

p l a i n t i f f  used for a c c o u n t i n g  p u r p o s e s  ( s h e  was a u t h o r i z e d  t o  

a c c e s s  t h e  p rogram t.o record payroll c:hecks i n t o  t h e  r e g i s l l e r )  , 

arid entered t h e  c o u n t e r f e i t  checks. The  a c c o u n t i n g  program was 

a c c e s s i b l e  f rom s e v e r a l  compute r s  in p l a i r i t i f  f ‘  s o f f i c e ,  and  a l s o  

was u s e d  t o  p r i n t  o u t  c h e c k s .  

P a u l i n o  t h e n  a c c e s s e d  ;3 computer  program 

T h e  cornplainl: r e f e r s  t o  both t.he f o r g e d  c h e c k s ,  which  

were n e g o t i a t e d  t h r o u g h  lihe b a n k ,  and t h e  c o u n t e r f e i t  c h e c k s ,  

which  wcre not . .  ‘The c o m p l a i n t  a l l e q c s  t h a t  the forged checks 

were c o n s p j  cuous1.y identifiable by t.heir forqed s i g n a t u r e s  a n d  

r i c t i t i o u s  i n d o r s e m e n t s ,  

i d e n t i f i a b l e  by a washed-out  c o l o r ,  poor pape r  q u a l i t y ,  and  

phoLocopied s i g n a t u r e s .  1 

pl  a i n t i f f ’  s d c c o u n t . i n y  program c o n s p i c u o u s l y  i n d i c a t e d  t h a t  

s u b s t a n t . S a 1  amoiiriirs o f  money had been  mj sspcnt, w a s t e d ,  

i m p r o p e r  p a r t i e s  and  s i p h o n e d  o f f  t.o uni n t e n d e d  p a y e e s .  

and  t h e  c o u n t e r f e i t  c h e c k s  were 

T h e  complaint .  a l s o  a l l e g e s  that 

p a i d  t o  

A f t e r  Pauline's c o n f e s s i o n  i n  March 2 0 0 1 ,  Dr. Weiss 

v i s i t e d  a Chase  branch t o  s p e a k  t o  a n  employee t h e r e ,  named 

’ T h e  f a c t s  of  \:he t .hef t  a r e  s o  u n c o n t r o v c r : - ; i a l  t - k a t  no  p a r t y  
o r 1  t h e s e  rnoti.ons submil:; copies of  {:he c h e c k s ,  s o  n o  i n f e r e n c e  
c a n  he drawn f r o m  t h e i r  a p p e a r a n c e .  

-4- 
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Marjorie B r u c h n e r ,  w i t h  w h o m  h e  had  FI working  r e l a t i o n s h i p .  M s .  

B r u c h n c r  was n o t  p r e s e n t ,  s o  he t o l d  a n o t h e r  employee t h a t  t h e r e  

w a s  a p r o b l e m  w i t h  h i s  a c c o u n t .  H e  a s k e d  t h a t  Chase s t o p  

Pauline' s check-cast i . ing p r i . v i l e g e s ,  arid tha t :  her s i g n a t u r e  card 

be “ p u l l e d ” .  C h a s e  rc.r;por-idecl b y  freczing thc: account .  - T h i s  

a n g e r e d  D r .  Wciss. He s e n t  a l e t t e r  t.o M s .  Bruchncr  on  A p r i l  2 6 ,  

2 0 0 1 ,  

i n c u r r e d  hank  f e e s  f rom Chase a n d  o t h e r  banks  due  t.o r e t u r n e d  

c h e c k s  (C:ha.se l a t e r  r e f u n d e d  i t s  f e e ) .  The 1 e t t . e r  s t a t e s  t h a t  he 

only r e q u e s t e d  Chat P a u l i n o  no l o n g e r  be p e r m i t t e d  t o  c a s h  

c h e c k s .  The l e t l i e r  makes no m e n t i o n  of embezzlement  o r  forgery, 

a n d  d o e s  riot s p e c i f y  any  i m p r o p e r l y  honored  c h e c k .  Chase 

r e c e i v e d  no w r i t t e n  r i o t i c e  (:if f o r g e r y  o r  embezzlement  a s s o c i a t e d  

w i t h  t h e  a c c o u n t  until p 1 , a i n t i f  f s e r v e d  t h e  summons arid cornplaint-  

i n  t h i s  a c t i o n  on  or a b o u t  September 2 ,  2 0 0 2 .  

c o m p l a i n i n g  t . ha t  t h e  a c c o u n t  was f r o z e n  and  t h a t  he 

The compl.air-it a l l e g e s  ciqt1t:een causes  of a c t j  on. T h e  

c l a i m s  a g a i n s t  Chase  

are based on n e g l . i g e n c c ,  v i o l a t i o n s  of t.he UCC, and  b r e a c h  o f  

c o n t r a c t .  The c1 a i m s  aqa i . n s t  Zoref ( t h e  f o u r t - h  Lhrouyh s ix t - t i  

c a u s e s  o f  actj o n )  clre hased on brcach of  f i d u c i a r y  d u t y ,  

n e g l i g e n c e  and hr -each  of c o n t r a c t . .  

a g a i n s t  P a u l i n o ,  who i s  i n  default., 

( t h c  f i r s t  t . h rough  t h i r d  c a u s e s  of  a c t i o n )  

Addi.i-iona 1.. c l a i m s  a r e  made 

and o t .her  p a r t i c s  who do n o t  

a p p e a r  on t h e s e  m o t i o n s .  

-5- 
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DISCUSSION 

The  C h a s e  Mot ions  

Chase  a r q u e s  thaI; p l a j - n t i f f  f a i l e d  t o  comply w i t h  t - h e  

b a n k ‘ s  r u l e s  arid r e g u l a t i o n s  r e g a r d i n g  n o t i c e  of  i m p r o p r i e t i e s ,  

a n d  wi t .h  t h e  s t a t u t o r y  r e q u i r e m e n t s  f o r  n o t i c e  u n d e r  t h e  UCC.  

The b a n k ’ s  r u l e s  a n d  r e g u l a t i o n s  r e q u i r e d  a d e p o s i t o r  

to u s e  r e a s o n a b l e  c a r e  a n d  p romptness  i n  examin ing  its h a n k  

st-atements,  

d a y s  of  ma i . l i ng  o f  t h e  s t a t e m e n t ,  of e r r o r s ,  d i s c r e p a n c i e s ,  o r  

and  t o  n o t i f y  C h a s e  i n  w r i t i n g  w i t h i n  60 c a l e n d a r  

i r r e g u l a r i t i e s ,  i n c l u d i n q  an unauLhor i zed  d r a w e r ’ s  s i y n a t u 1 - e ,  or 

a l t e r a t i o n .  Leqal p r o c e e d i n g s  m u s t  t h e n  be commenced w i t h i n  one 

y e a r  f rom t h e  d a t c  t.he st.al:emcnt was m a i l e d .  Chase  a v e r r e d  t h a t  

t h e  a c c o u n t  s t a t . c m e n t s  r e f l e c t - i n g  t . h e  a l l  eyed  f o r y e d  t r a n s a c t i o n s  

w e r e  m a i l e d  t o  p l a j - n t i f f  on a monthly b a s i s ,  

c h e c k s  or c o p i e s  o f  c h e c k s  paid on t h e  a c c o u n t .  

and  i n c l u d e d  p a i d  

D r .  Wei ss  t e s t i f i e d  a t  h i s  d e p o s i t i o n  t h a t  P a u l i n o  had  

f o r g e d  c h e c k s  be tween F e k r u a r y  1998 arid March 2001, and  t h a t  h e  

h a d  n o t  examjried t h e  mon th ly  b a n k  s t a t - e m e n t s ,  

f o r g e r i e s  unt. i  1 Paul irio conllessed i n  March 2001. 

t h a t  p l a i n t - j f f  f a i l e d  t.o comply w i t h  IJCC 4 - 4 0 6  a n d  t h e  bank’s 

r u l e s  ar.id r e g u l a t i o n s  s i n c e  i t  h a d  n o t  g i v e n  Chase  w r i t t e n  n o t i c e  

i d e n t i f y i n g  any  f o r y e d  c h e c k s ,  

C h e m i c a l  Bar ik  (251 AD2d 9 1  1lZt Dept 19981). The c o m p l a i n t  was 

served on Chase  on Sepl~emher  2 ,  2 0 0 2 ,  more t h a n  one  year: a f t e r  

or d i s c o v e r e d  the 

Chase  c l a i m s  

c i t i n g  New G o l d  i7:cpit: ies C o r p .  v 

-6- 
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t h e  l a s t  f o r g e d  c h e c k  was p a i d  by Chase, on March 1, 2 0 0 1 ,  arid 

more t h a n  o n e  year a f t e r  P a u l i n o ‘ s  c o n f e s s i o n  a n d  when t h e  

s t a t e m e n t  i nc1~1d i .ng  that l a s t  f o r g e d  c h e c k  was m a i l e d  t o  

p l a i n t i f f  on  A p r i l  9 ,  2001. 

A m o v a n t . ‘ ~  hurdctn o n  a rnoI.lion f o r  summary judyment  i s  

t.o e s t - a b l i s h  t h a l  t h e r e  a r e  n c  m a t e r i a l  i s sues  of fact. 

Znckerman v City of N e w  Y o r k ,  49 N Y 2 d  557 (1380). Once i3. movant 

h a s  m e t  t h i s  burden, t h e  p a r t y  oppos ing  t h e  mot ion  must: come 

f o r w a r d  w i t h  p r o o f  of  t h e  e x i s t e n c e  of  a t r i a b l e  i s s u e .  I n d i g  v 

,?”inke ls te in ,  23 NY2d 728 (1968). 

Bet-ween a bank  a n d  iLs c u s t o m e r s ,  t h e  UCC e n v i s i o n s  “a 

series o f  s h i f t i n g  b u r d e n s  of r i s k  of- loss w i t h  respec t  t o  forged 

c h e c k s .  ” PuLnam R o l l i n g  T,adder C o .  v Manufacturers Hanover T r u s t  

Company, 74 NY2d 3 4 0 ,  34.5 ( 1 9 0 9 ) .  I n i t i a l l y ,  t h e  r - i s k  of  l o s s  

f r o m  f o r g e r y  is on t . h e  bank. Howcvcr, the UCC “j.rnposes c e r t a i n  

r e c i p r o c a l  c1ut.i.e:; or1 t h e  cus tomer  F a i l u r c :  t o  comply w i t h  t h o s e  

d u t i e s  s h i f t s  t h e  b u r d c n  of  1.oss Lrom t h c  bank t o  c u s t o m e r . ”  u. 
UCC 4-406 (1) states t h a t  a bank  cus tomer  must. 

e x e r c i s e  reasonable c a r c  arid promptness  i n  examin ing  h a n k  

s t a t e m e n t - s ,  t o  d i s c o v e r  u n a u t h o r i z e d  s i g n a t u r e s  or a n y  

a l t e r a t i o n s ,  a n d  rriusl. n o t i f y  t h e  b a n k  p r o m p t l y  a f  Irer t h e  bank  

sends: a s t . a t e rnen t  o f  a c c o u n t  t o  t h e  cusLomer,  or o i lhe rwise  makes 

t h e  s t a t c m e n t  a v a i l a b l e  t o  t h e  cus torner .  UCC 1-201 d e f i n e s  

“ s e n d s ”  a s  “to d e p o s i t  i n  t h e  m a i l . ”  A c u s t o m e r ’ s  f a i l u r c  t o  
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examine bank s t a t e m e n t s  and  canceled c h e c k s  resu l t s  i n  p r e c l u s i o n  

of any c1ai.m a g a i - n s t  the b a n k  f o r  rcpeated f o r g e r i e s  by t h e  same 

wrongdoer  d f t c r  the f i r s L  such  chcck arid s t a t e m e n t s  r e f l e c t i n g  i L 

arc made avai1abl .e  t o  t h e  c u s t o m e r .  F u t n a m  Ko l1 . ing  L a d d e r  Cu. , 

74 N Y 2 d  a \ :  345. 

UCC 4 - 4 0 6  ( 2 )  s t a t e s  t h a t .  i f  t h e  b a n k  e s t a b l i s h e s  t h a t  

t h e  c u s t o m e r  faj l e d  t o  e x e r c i s e  r e a s o n a b l e  c a r e  and p r o m p t n e s s ,  

or f a i l e d  t o  p r o m p t l y  n o t i f y  t h e  bank a f t - e r  s u c h  d i s c o v e r y ,  t h e  

c u s t o m e r  i s  p r e c l u d e d  f rom a z s e r t i n g  c l a i m s  a g a i n s t  the  bank on 

t h a t  i t e m ,  or on any o t h e r  i t e m  a l t e r e d  b y  t -he  same wrongdoer ,  

where  like hank  s t a t - e m e n t  was a v a i l a b l e  t.o t h e  c u s t o m e r  and  t h e  

bank  d i d  n o t  recei ve not i.ce from the c u s t o m e r .  

Under UCC: 4-406 ( 3 ) ,  t h e  loss of even m u l t i p l e  

f o r g e r i e s  w i l l  be s h i f l - e d  h a c k  t.o t h e  bank ,  w h e r e  t h e  c u s t o m e r  i s  

a b l e  t:o p r o v e  t h a t .  t h e  bank l a c k e d  o r d i n a r y  care  i n  paying the 

forged c h e c k s ,  and t h i s  i s  so e v e n  i f  t h e  c u s t o m e r  b r e a c h e d  i t s  

own d u t y  t.o inspect i t s  c a n c e l e d  c h c c k s  and  s t a t e m e n t s .  

“ O r d i n a r y  c a r e , ”  d j . s c u s s c d  i n  t h e  O f f - i c i . a l  Comments t o  UCC 4 - 1  03, 

h a s  i t s  normal t o r - L  mcanir-ig. P u l r i a m  R o l l i l l y  L a d d e r  Company, 

supra.  

UCC 4 - 4 0 6  ( 4 )  selzs o u t  1:he s t - a t u t e  of 1 j . m i t a t i o n s :  

w i l -hou t  r - e g a r d  t o  care  or l a c k  of  c a r e  of  e i t h e r  the c u s t o m e r  o r  

t h e  b a n k ,  3 cus tomcr  ha:; nr ie  y e a r  from t.he t i m e  t h c  s ta te rnent  and 

t h e  d i s p u t - e d  i t . c m s  a r e  made a v n i . l a b l c  t.o the c u s t o m e r  t o  discover 
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a n d  r e p o r t .  a n  u n a u t h o r i z e d  s i g n a t - u r e  o r  a l t e r a t i o n ;  and  t h e  

c u s t o m e r  h a s  t-hree y e a r s  from t h a t  t i m e  t o  d i s c o v e r  a n d  r e p o r t  a n  

u n a u t . h o r i z e d  i n d o r s e m e n t  . 

P l a i n t . i f f ’ s  claims a g a i n s t  Chase b a s e d  on the UCC a re ,  

therefore, u n t  i rne ly .  These c l a i m s  cancer-1-1 checks P a u l  j.no s i g n e d  

w i t h o u t  a u L h o r i z a t i o n .  [Jrider UCC 4-406 (4), p l a i . n t i f f  had  o n e  

y e a r  f rom A p r i l  9 ,  2 0 0 1 ,  w h e n  Chase made t h e  l a s t  re levant7 

s t a t e m e n t  and check  a v a i l a b l e  t o  p 1 . a i n t i f f .  

P l a i n t i f f  h a s  n o t  cc-irne f o r w a r d  w i t h  any  e v i d e n c e  

c o n c e r n i n g  a n  u n a u t h o r j  zed i n d o r s e m e n t .  In o p p o s i n g  Chase’ .s 

m o t i o n ,  p l a i n t i l l f ’  s a t t - o r n e y  simply s t a t - e s  “E’aulino‘ s t-estimc-iny 

i n d i c a t e s  t h a t  s h e  forged t h e  signature and/or t h e  i n d o r s e m e n t s  

on 3 0 1  o f  P l a i n t i f f ’ s  checks. ( E x h i b i t s  D and E )  . “  Aff. I n  

O p p o s i t j o n  t o  Order L o  Show Cause and I n  S u p p o r t  of  Cross-Moti-on, 

b y  Leslie Hcn-Zvi, E s q . ,  p a r a g r a p h s  51 arid 5 9 .  E x h i b i t  D i s  a n  

cxcerpl . . ,  s e v e r a l  hundred  pagcs l o n g ,  of P a u l i n o ’  s dep(: , :<i t ion 

t . r a n s c r i p t .  - P l a i n t i f f  d o c s  n o t  s t .a t .e  what p a r t ,  j f any, of t h i s  

l i e s t imony  shows that c h e c k s  w i t h  f o r g e d  indorsement-s were  

presented Lo Chase. I n d e e d ,  s h e  t e s t i f i e d  ai. l c n g t h  r e g a r d i n g  

c h e c k s  s h e  wrot.e L o  hcr . se lL  f o r g i  rig D r .  Weiss‘s s i g n a t u r e ,  hut: 

f o r  which  she later creaLed c o u n t - e r f e i t  c h e c k s  w i t h  f o r g e d  

i n d o r s e m e n t s  t o  h i d e  her d e f a l c a t - i o n  from p l a i n t - i l l f  and i t s  

a c c 011 n li a n t  . 
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Exhibit E is an unexpl.ained print-out of check numbers, 

amounts arid ri;1rries t.hat. appear to reflect the records maintained 

by t . h e  ac:c:ounLiriy software. E’aulino testified that she input 

false informati.on i r 1 t . c  the accounting software to cover  f o r  

c h e c k s  she wrote to herself. Exhibit. E, as presented, is not 

ev idence  in admissible form sufficient to defeat summary 

after the forged c h e c k s  were returned by Chase, not that she u s e d  

false or improper indorsement-s. In fact, she testified t h a t  she 

only wrote checks to h e r s e l - f ,  so the indorsements in h c r  o w n  name 

were not. u n a u t . h o r i  zed or forged. Plaintiff’s E x h i . b i t .  E, at 198. 

P l a i r i k i L f  claims that Chase’s  Terms a n d  C o i i d i t i o n s  f o r -  

B u s i n e s s  A c c o u r i t s  arid Services ( T e m i s  and C o r i d i  t i o r i s )  pernij. t t e d  

it 18 months  in which to commence a lawsuit against Chase, arid 

t h a t  service and filing of t.hc complaint ;.n this action on 

September 2, 2002 WAS within 18 months after Wei-ss’s April 26, 

2001. lel-.l_er-, as well as the prior oral not.ification that 

allegedly h a d  been gj.ven 1.0 Chase, and t h a t  the period of 

limitat-ions was tolled unLil plaintiff’s actual receipt of the 

statement. 

Chase’ s Il’erins arid C o r i d i  t i o n s  contains a two-ticrcd 

system for providing writt.cn noticc to C h a s e  of improperly paid 

items. A customer has 60 day:; f r o m  m a i l i r i g ,  transmission, or:  t h e  
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datc t . he  s t a t e m e n t  i s  m a d e  a v a i l a b l e  to the c u s t o m e r ,  t o  n o t i f y  

Chase ,  i n  w r i t i n g ,  of 

E r r o r s ,  d i s c r e p a n c i . e s ,  or i r r c g u J . a r i t i e s ,  
i n c l u d i n g  h u t  rioL l i m i t e d  t o  u n a u t h o r i z e d  
or m i s s i n g  d r a w e r ' s  s i g n a t u r e  o r  
a1 t t e r a t i o n ,  un;3.i i thorized t r t l n s f e r s  o r  
withdxawa1.s of funds b y  w i r e  o r  
o t h e r w i s e ,  or o f  [:he n o n - r e c e l p t  of an  
e x p e c t e d  Statement:, a d v i c e  o r  c r e d i t .  

C o n s i s t e n t  w i t h  t h e  e x t e n d e d  s t a t u t e  of l i m i t a t i o n s  

u n d e r  IJCC 4 - 4 0 6  ( 3 )  where t h e  c u s t o m e r ' s  c o m p l d i n t  a r i s e s  f rom a n  

u n a u t h o r i z e d ,  i.mproper o r  m i s s i n g  i n d o r s e m e n t ,  t h e  Tesms arid 

C o n d i t i o n s  p r o v i d e  Lhat cl cus tomer  h a s  s i x  morlths f rom t.he 

m a i l i n g  of  the s t . a t c m c : n t ,  c i r  Lhe t i m e  t h a t  iL h a s  been  made 

a v a i l a b l e  t o  t h e  c u s t o m e r ,  Lo g i v e  n o t i c e  r e g a r d i n g  Lhose c1,aims. 

A f t e r  n o t i c e  is g i v e n ,  a customer h a s  one  yea r  f rom t h e  t i m e  t h a t  

t h e  s t - a t e r n e r l t  was m a i l e d  or made a v a i l a b l e  t o  commence a n  a c t i o n  

f o r  u n a u t . h o r i z e d  o r  m i s s i n g  d r a w e r ' s  . s i g n a t u r e  or a l t e r a t i o n ,  o r  

1 8  months  i n  t h e  c a s e  of  a n  u n a u t h o r i z e d ,  imprope r  o r  missir- ig  

indor semen t . .  

Where  a b a n k ' s  r u l e s  arid r e g u l a t i o n s  r e q u i r e  

n o t i . f j . c a t i o n  of a f o r q e r y  or a l t e r a t i o n  w i t h i n  6 0  d a y s  of thc: 

m a i l i n g  of  t h e  s l a L e m e n t ,  t - h a t .  rille c o n s t i t u t e s  a c o n d i t i o n  

p r e c e d e n t  to ti claim of  f o r q c r y  uz' a1  L e r a t i o n ,  arid a f a i  1 lire to 

corriply w i t h  t h c  c o n d i t j  o r 1  p r e c e d e n t  b a r s  a c u s t o m e r '  .cj c l a i m  

a g a i n s t  t h e  b a n k .  J0:;ephs v R a n k  of N e w  Yor-k ,  302 AD2d 318  (1''- 

Dcpt 2 0 0 3 )  - 
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P l a i n t i f f  o f f e r s  no c v i d c n c e  t h a t  i t  d i d  n o t  r e c e i v c  

Chase’s bank s t a t e m e n t s  i n  t.he no rma l  course of m a i l  delivery, 

i.e, w i t h i n  ci few d a y s  (IF m a i l i n g .  Chase  sent. t h e  l a s t  r-eJ.evant 

s t a t e m e n t  on A p r i l  9 ,  2 0 0 1 ,  and p l a i n t i f f  wa:< o b l i q d t c d  t o  

e x e r c i s e  r e a s o n a b l e  c a r e  arid p r o m p t l y  n o t i f y  Chase o f  a p r o b l e m  

a f t e r  t h e  s ta t .emer i t  w a s  s e n t .  see, UCC 4-406(1) a n d  UCC :I-201. 

P l a i . n t . i . f f ‘ s  a t t e m p t  t o  r a i s e  a k r i a b l e  issue b y  a r g u i n g  t h a t .  

C h a s e  h a s  € a i l e d  t o  p r o v e  d e l  i v e r y  i.s n o t  bascd or) al ly  e v i d e n c e  

i n  t h e  r c c o r d .  Moreover ,  t h e r e  i s  no f ac t . ua l  i s s u e  r e g a r d i n g  

p l a i n t i f f ‘ s  opport .uni t :y  t o  l e a r n  of  t h e  embezzlement  a f t e r  March 

2 0 0 1 ,  s i n c e  t h a t  i s  when p l a i n t i f f  a d m i t s  t h a t  it l e a r n c d  o f  

P a u l i n o ’  s f o r g e r y  schcme,  

S i n c e  t h c r c  i s  r i 0  c l a i m  i n  t he  complainC t h a t  any of 

P a u l i n o ‘  s indorsement-s o r 1  Lhe backs of  t h e  f o r g e d  checks were 

false, plaintiff’s t i m e  t o  g i v e  Chase w r i t t e n  notice, and  i t s  

t . i m e  to commence t h i s  l a w s u i t ,  a r e  gove rned  by t h e  60-day/one- 

year p r o v i s i n n s  i n  t h e  T c r m s  a n d  Conditions, a p p l i c a b l e  t o  item:; 

w i t h  u n a u t h o r i z e d  drawcr’ s s i  gnat.ures . 

Even assumi.i-ig t h a t  p l a i n t i f f ’ s  a l l e g e d  o r a l  n o t i c e  t.o 

C h a s e  i n  March 2 0 0 1 ,  w h i c h  noti.c:e i s  n o t  s u p p o r t e d  b y  t h e  r e c o r d ,  

s a t i s f i e d  t h e  GO-day rule f o r  n o t i c e  c o n t a i n e d  i n  C h a s e ’ s  T e r m s  

a n d  Cond i t io i i s ,  pl.ai n t i f  f f a i l e d  t o  commence t h i s  s u i t  w i t h i n  one  

y e a r  f rom when Chase  mai.I.ec3 [.he hank s t a t e m e n t  c:;oritaining t h e  

f i n a l  f o r g e d  check, and  p l a i r l t . i . f f  f a i l e d  t o  r e b u t  t h e  p r e s u m p t i o n  
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o f  r e g u 1 . a r i t . y  a t t a c h e d  t.o Chase '  :j s t a t e m e n t s  r e g a r d i n g  t.he d a t e  

of  m a i l i n q .  

T h e r e  i s  no  i n d e p e n d e n t  c l a i m  f o r  n e g l j . g e n c e  t h a t  i s  

n o t  g o v e r n e d  b y  t . h e  t i m e  l i m i t s  s e t  f o r t h  i n  e i t h e r  t h e  T e r m s  and 

C u n d i t i c ~ n s  o r  t h e  UCC. T h e r e f o r e ,  p l a i r - i t i f  f ' s  n e g l i g e n c e  c1ai.m 

a g a i n s t  Chase  i s  d i s m i s s e d .  

F i n a l l y ,  p l a i n t i f f  h a s  failed t o  e s t a b l i s h  a n  

l n d e p e n d e n t  b a s i s  for i t s  c1.aim f o r  breach of  c o n t r a c t ,  beyond 

what  h a s  been a l l e g e d  i n  i t s  u n s u c c e s s f u l  c l a i m  f o r  n e g l i g e n c e .  

See K e s t c n b a u r r l  v Suroff, 26U A D 2 d  560 (2"'-' Dept 2000). 

'Thus, thc c l a i m s  a g a i n s t  Chase b a s e d  on n e g l i g e n c e ,  

b r e a c h  o f  c o n t r a c t ,  

A l t h o u g h  t h e  m o t i o n  i s  n o t  d i r e c t e d  t o  t h e  c c o s s - c l a i m s  b y  and  

a g a i n s t  Chase ,  

d e f e n d a n t ,  

( i n c l u d i n g  a c l a i m  f o r  l e g a l  f e e s )  anti c o n t r i b u t i o n .  

c o n t r i b u t i o n  w h e r e  C h a s e  i t s e l f  i s  n o t  l i a b l e  f o r  n e g l i g e n c e ,  

a b s e n t  a s p e c i f i c  agreernerit or s t a t u t o r y  p r o v i s i o n  t o  t h e  

c o n t r a r y ,  a s u c c e s s f ~ l  p a r t y  does n o t  r e c o v e r  legal f e e s  from i t s  

o p p o n e n t s  i n  [:he American 1 e y a i  syshem. 

and  v i o l a t - i . o n s  of  t h e  UCC a r e  a l l  d i s m i s s e d .  

t h e r e  i s  no h a s i s  f o r  i t s  l i a b i l i t y  t o  a n y  o t h e r  

a n d  i t.s c r o s s - c l a i m s  are grounded  i n  i n d e m n i t y  

There is no 

and  

The 7,oref  Mot-iorl 

T r i  m o t i o n  sequence #007, d e f e n d a n t  Zoref moves for 

summary judgment. based o n  a n o v a t i o n  t h a t .  p l a i n t i f f  a l l e g e d l y  
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e n t e r e d  i n t o  w i t h  it-s employee,  a n d  a l s o  seeks t o  d i s m i s s  t h e  

c o m p l a i n t  b a s e d  o n  p l a i n t i f f ’ s  f a i l u r e  t o  comply with d e f e n d a n t ’ s  

d i s c o v e r y  dcmarids. 

A r iova t ion  r e q u j  res p roof  of ;3. p r e v i o u s l y  v a l j  c l  

o b I i g a t i o n ,  a n  ag reemen t  e n t e r e d  i n t o  by id11 p a r t i e s  t o  t h e  old 

c o n t r a c t ,  e x t i n g u i s h m e n t  of t h e  o l d  c o n t r a c t ,  and  a v a l i d  new 

c o n t r a c t . .  C a l l a n a r i  Industries, I I I C .  v Micheli Contracting 

t h a t .  E a u l j  n o  c r i t e r e d  into a n e w  employrncnt cant-ract w i t h  

p l a i n t i f f  a t  n o  s a l a r y ,  a s  a means o f  p a y i n g  back  h e r  d e b t ,  f a i l s  

t o  s a t i s f y  Z o r e f ‘ s  c l a i m  of a n o v a t i o n  s i n c e  Zoref  w a s  n o t  a 

p a r t y  t o  this a q r e e m e n t .  T h e r e f o r e ,  Zoref  h a s  f a i l e d  to 

e s t a b l i s h  ;3. pr ima l a c i e  c a s e  of  e n t i t l - e m e n t  t o  siimmary judgment.. 

Zoref  a3 so c l a ims  t h a t .  p 1 a i r i l : i f f ’ s  c l a i m  a q a i n s t  i t  

must  be d i s m i s s e d  s i n c e  p l a i n t i f f ’  s agreement  w i t h  P a u l i n o  f o r  

r c i m b u r s e m e n t  c o n s t i L u t e s  a covenan t  n o t  t o  e r l fo rce  a judgment 

p u r s u a n t .  to G e n e r a l  O b l i g a t i o n s  Law 5 15-308 (GOL § 15-108). 

GOL 5 1.5-108 skates, i n  r e l e v a n t  p a r t :  

a )  Effect: o f  r e l e a s e  of  o r  c o v e n a n t  not: t o  
sue L o r t f e a s o r s .  When cl I -e lease o r  a 
c o v e n a n t  n o t  t o  sue o r  not. t o  enforce  a 
judgment  i.s giver1 t o  o n e  of t . w c  o r  more 
p e r s o n s  l i a b l e  o r  c l a i m e d  t.o be l i a b l e  i n  
t o r t  f o r  the  same i n j u r y ,  . . . i t  d o e s  not: 
d i s c h a r g e  any of t h e  other t o r t f e a s o r s  
f rom 1 i a b i l i . t y  f o r  t h e  i n j u r y  . . - unl .ess  
i.t.s tcrms e x p r e s s l y  s o  p r o v i d e ,  b u t  i t  
reduces the c l a i m  of t h e  r e l e a s o r  a g a i n s t  
t.he ot.hcr t o r t f e a s o r s  t n  t h e  cxt-.ent of a n y  
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amount s t i p u l a t e d  b y  tic r e l e a s e  o r  t h e  
c o v e n a n t ,  o r  i n  t h e  amount o f  the 
c o n s i d e r a t i o n  p a i d  f o r  i t ,  o r  i n  t h e  
amount o f  t h e  r e l e a s e d  t o r t f e a s o r ’  s 
equj  table s h a r e  of  t h e  damages under 
a r t i c l e  L o u r t e e n  of t h c  c i v i l  p r a c t ; i c e  l a w  
arid r u l e s ,  whj-chever i s t.he g r e a t e s t .  

McKi.riney’s G e n e r a l  Oh1iqa t . i  oris 1,aw 5 1 5 - 1 0 8 .  

Accordi rig I:o Zoref  , p l a i n t i f f ’ s  aq reemen t  w i t h  P a u l i n o  

w i l l  “ e f f e c t . j , v e l y  end t h e  d i s p u t e ”  be tween t.he p a r t i e s ,  c i t  i .ng 

B a n k  Brussels L a b e r t  v C r c d i t  T,ynnnais ( S u i s s e )  S . A .  (2001 WL 

492356 [ S D  N Y  20011). Zoref  c o n t e n d s  t h a t  s i n c c  P a u l i n o  w i l l  

r e compense  p l a i n t i f f  in ril1.1, t h e r e  w i l l  b c  no f u r t h e r  

r e c o v e r a b l c  damages. Zor-ef s t a t e s  t h a t  p l a i n t i f f ’ s  c l a i m s  

a g a i n s t  i t  f o r  1;ireac:h o f  c o n t r a c t  and  b r e a c h  oil f i d u c i a r y  d u t y ,  

and t h e  damages s o u g h t  t h e r e i . n ,  a r e  d u p l i c a t i v e  nf t h e  damages 

s o u g h t  u n d e r  t h e  n e g l i g c n c e  c l a i m ,  and  must be c o n s i d e r e d  

t o g c t h e r  under GOL 5 15-108. k ’ u r t h e r ,  argues Z o r e f ,  GOL 5 1.5-108 

has been  he1.d t o  be a p p l i c a b l e  t o  a c t i o n s  f o r  a c c o u n t a n t  

m a l p r a c t i c e ,  c i - t i n g  T , , a S a l l e  Na Liorial B d ~ i h -  v Ernst & YouIig LLP 

(285 A U 2 d  101 [lst Dept 2001.1). 

The c l a i m  a g a j  n s t  Zor-ef w j . 1 1  nolr be dismi.ssec3 IIOW unde r  

GOL 5 15-11 O R ,  because I:he s t a t u t e  s t a t e s  t h a t  a r.elease w i l l  no[: 

d i s c h a r g e  ot.her i;or-t.feasor-s u n l e s s  t h e  relea.sc: e x p r e s s l y  s o  

p r o v i d e s .  See Mollcr v North  S h o a e  [Jniver-:;ity Hospital, 12 F3d 

13 (2”’-’ C i r  1 9 9 3 ) .  S i n c e  p l a i n t - i f f ‘ s  ayreernenl: w i t h  Paul inc)  d i d  

riot. expressly (:or-iterriplat-.e a r e l e a s e  of  Zoref  , Zorcf’ s a p p l i c a t i o n  
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t o  be  r e l e a s e d  on t h i s  ground a s  a mat:.ter o f  law i s  d e n i e d .  

Iiowever, 

mus t  be a d j u s t e d  t o  reflect p l a i n t i f f ’ s  recovery under  t h e  

damages s o u g h t  at .  t r i a l  a g a i n s t  Paul . ino’  s c o - d e f e n d a n t s  

a g r e e m c n t  w i t h  h e r .  

W i t h  respect t.o Z o r e f ‘ s  r e q u e s t  f o r  d i s c o v e r y  

i t  c o n c e d e s  t h a t  p l a i n t i 1 f  h a s  i d e n t i f i e d  t h e  f o r q e d  s a n c L i o n s ,  

and c o u n t - e r f e i t  c h e c k s  which m a k e  1.1~1 i ts claim,  

court o r d e r s  were requircd to obt.airi  p l  a i n t i f f ’ s  corripliarlce.  

Zorc f  c o m p l a i n s  that h i s  s e c o n d ,  t h i r d  and  1our t . h  d i s c o v c r y  

r e q u e s t s  h a v e  n o t  b e e n  compl i ed  w i t h ,  

t.o p r o v i d e  a n  a f f i d a v i t  d e t a i l i n g  t h e  e f f o r t s  made t.o l o c a t e  

r e s p o n s i v e  documents  and i n f o r m a t i o n ,  and  t h a t  p l a i n t j - f f  h a s  

f a i l e d  t o  answer  ZoreI’s i r1 t e r roga t :o r i e s  i n  t h e  fo rm r e q u i r e d  b y  

CPLR 3133 ( 1 1 ) .  

a f t e r  a s e r i e s  o f  

t h a t  p l a i n t i f f  h a s  f a i l e d  

Zoref  d i d  not s u b m i t  on  i t s  mot ion  a copy of  e i t h e r  t h e  

o r  d e f e n d a n t ’  s allegedly unsworn a n s w e r s  t o  i n t e r r o g a t o r - i e s ,  

same. P l a i n t i f f  c l a i m s  that or-1 E’ebruary 28, 2 0 0 6 ,  i t  a n s w e r e d  

Z o r e f ’  .s d i s c o v e r y  demands,  

Zoref ‘  .cj sccor id ,  t h j . r d ,  

o p p o s i t i o n  t o  t . h e  m o t i o n .  P l a i n t i f f  h a s  a l s o  a t t a c h e d ,  2s an  

e x h i b i t ,  

p r o v i d e  r e s p o n s j . v e  documen t s .  T h e r e f o r e ,  Z o r e f ’  s m o t i o n  for 

d i s c o v e r y  s a n c t i o n s  a g a i n s t  p l a i n t i f f  i s  d e n i e d .  

and  i t  h a s  a t . t .ached i t s  responses t.o 

f o u r t h  and € i f t h  discovery demands t o  its 

an a f f i d a v i t  o f  h a v i n g  c o n d u c t e d  a good f a i t h  s e a r c h  t o  
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P i a j - n t i f f  s c r o s s  mot ion  f o r  d i s c o v e r y  sanc t ion :?  

a g a i n s t  Zoref j s g r a n t e d  c o n d i t . i o r i a l l y .  

e x c u s e  for f a i l i n g  t o  a p p e a r  f o r  d e p o s i t i o n .  A c c o r d i n g l y ,  it i s  

ORDERED t h a t  t h e  mot ion  a n d  c r o s s - m o t i o n  b y  d e f e n d a n t  

Zorcf  has no j u s t i - f i a b l e  

J P  Morqarl Chase  B a n k ,  

judgment d i s m i s s i , n g  t h e  c o m p l a i n t  a s  aqa j , r i s t  i t  i s  g r a n t e d ,  

the c o m p l a i n t  hereby i.s s e v e r e d  and  d i s m i s s e d  a s  against ;.I:, 

a l l  c r o s s - c l a i m s  by and  a g a i n s t  Chase a r e  d i s m i s s e d ;  arid it 

s / h / a  Chase Manhat. t an  Rank, for summary 

and  

arid 

f u r t h e r  i.s 

O K D E K E E  t-hat: t h e  Clerk of the C o u r t  s h a l l  c n t - e r  

Judgment a c c o r d i n g  y ,  with costs a n d  disbursement.:; t o  Chase: a:; 

t axed ;  and i t  fur.-t..her i s  

ORDERED t h a t  defendant Z o r e f ’  s mot ion  f o r  summary 

j udgmen t  arid f o r  d i s c o v e r y  sanctions a q a i r i s t  p l a i n t i - f f  i s  d e n i e d ;  

arid i t  further i s  

O R D E R L D  t h a t  plaintiff s c r o s s  mot ion  f o r  d i s c o v e r y  

s a n c t i o n s  a g a i n 5  ti d e f e n d a n t  Z o r e f  i s  glrainted c 0 n d i t i o n a l 1 . y ~  

Zoref  i s  d i r e c t e d  t o  p r o d u c e  a w i t n e s s  t o  appear f o r  a d e p o s i t i - o n  

on  or b e f o r e  J a n u a r y  31 ,  2 0 0 7 ,  arid to remain  u n t i l  t h e  c o n c l u s i o n  

of  b u s i n e s s  1.hat d a y ,  

d e p o s i t i o n  o f  Zore r h a s  been  c o m p l e t e d ,  f a i l i n g  which l:hc court. 

s h a l l  s t . r i . k e  Z o r e f ‘ s  answer upon a m o i . i o n  made by  o r d e r -  t o  s h o w  

c a u s e  n o  l a t e r  t h a n  February 9, 2 0 0 7 ;  and it f u r t h e r  i s  

and 

and  t o  r e t u r n  day-to-day u n t i l  p l - a i n t i f f ’  s 
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ORDERED t h a t ,  p l a i n t i f - f ' s  time to Fi.1.e and  serve a n o t e  

of issue is ex1:ended to F e b r u a r y  16, 2007. 

Dated:  December /5, 2006 
ENTER: 
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