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SUPREME COURT OF THE STATE OF N E W ~ O R K  - NEW YORK COUNTY 

Index Number : 604399/2005 
IOANNOU, LEONE 

SNAP PRODUCTIONS 
Sequence Number : 001 

DISMISS 

VS 

PART 3f 

INDEX NO. 

MOTION DATE 

MOTION SEQ. NO. 

MOTION CAL. NO. 

The following papers, numbered 1 to were read on this motion to/for 

PAPERS NUMBERED 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 

Answering Affidavits - Exhibits . 

Replying Affidavits ~. 
F, 

Cross-Motion: K.1 Yes C 

Upon the foreg ing papers, it is ordered that h’s rnotio 
In accor3ance with the accompanyng !demoran&ni Decision, it is 

ORDERED that defendants’ motion pursuant to.’CPLR 321 1(a)(7) 
:omplaint for failure to state a cause or action (CPI;K 3211[a][7]), is 
ilaintifrs third C ~ U S C  of action for sexual harassment is dismissed as academic; and it is furthcr 

ORDERED that plaintiffs motion for suminary judgment on the issue of liability is dcnied, 
is prernaturc, without prejudice to renew at the close:cf discovery; and it is further 

ORDERED that the parties shall appear for a pr:liminary conference 011 December 19,2006, 
. ?  ?:15 p m ;  and it is further 

ORDERED that dcfendants shall scrve a capy of this order with notice of cntry upon all 
iartics within 20 days of entry. 

This coiistitutes the dccisioii and order of the)Court. 

Dated:. / I  / 4 h  

Check one: 1 1 FINAL DISPOSITION E N O N - F I N A L  DISPOSITION 

Check if appropriate: 1-1 DO NOT POST 
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plaintiff, 

-against- 

Index No. 604399-2005 
Sequence #001 

DECIS IONIOKDER 

SNAP PRODUCTIONS, T,LC, SNAP PKODIJCTIONS 
and ANIIIIEW SIMPSON, 

MEMORANDUM DECISION 

Plaintifl’, Leone Toannou (“plaintiff ), commenced this action against defendants Snap 

Productions, LLC, Snap Productions, and Andrew Simpson (collectively “defendants”), allcging 

causes of action lor (1 )  sexual harassment, (2) hostile work environment, (3) declaratory 

judgment, (4) breach of tjduciary duty and accounting, ( 5 )  fraud, (6) inal icious prosecution, (7) 

conversion, ( 8 )  breach of contract, and (9) constructivc trust. 

Dcfcndants now move to dismiss the amended complaint for failure to 
.,-. 

action (CPLK 321 1 [a][7]), cxcept to the extent that plaintiff caii prove 
- \  

nioneys lent and for unpaid wages. Plaintiff opposes dismissal, arid cross moves for partial 

summary judgment on the issue of liability. 

Factual Background 

According to the amendcd complaint, plaintiff is a pre-ernincnt producer in New York, 

and dcfendant Simpson was experienced in the financial, organizational and admiiiistrativc 

aspects ol‘ the production busiiicss. In February 2004, plaintiff and defendant entcred hito an 

agrccimnt lo organize a busiiicss named “Snap Productio1is.” Snap Productions was intended to 
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provide production services for still photography shoots, budgct management, location sourcing 

and scouting, equipnicnt rentals, crew transport and catering. Plaintiff and Simpson agrccd that 

each would receive mernbership/partnership intcrests in Snap on a 50-50 basis, that each would 

rcccivc a11 annual salary of $125,000, and that they would share profits equally (collectively 

rcfcrrcd to as tlic “Agreement)’). Plaintiff was employed by Snap from February 2004 though 

Noveiiiber 2005. 

Plaintii‘fclaims that she was paid only $2,065 oi‘her salary jn 2004 and $42,541 -70 in  

2005. Further, plainlifl‘ claims that she loaned dcfendants $10,000, and that dcfendanls railed to 

repay her upon demand of‘ repayment. Also, dcfendants allegedly charged cxtensive business and 

personal expenses on plaintilf s credit cards totaling $70,000. Plaintiff further claims that in 

January 2005, defendants sold her a 1998 Land Rovcr Discovery aulornobile for $1 1,000, and 

liavc rcfuscd to deliver title to plaintili‘. It is also alleged that defendants knowingly filed a false 

criminal complaint accusing plaintiff of stealing said vehicle. Furthermore, during her 

employment at Snap, plaintiff was subjected to Simpson’s unwelconied sexual advances and 

explicit comments, which created a hostile work environiiicnt. Plaintilf*contends that her 

rejcction of Simpson’s sexual advancements was linked to defendants’ refusal lo pay plaintiff her 

salary, rcpay her loan and credit cards, and refusal to deliver her equity interest in Snap 

Productions. 

Ikfcndants’ 321 1 (a)(7) Motion 

Defendants argue that plaintiff failed to plead facts sufficient to establish a claim [or 

breach of contract wj tli regard to thc Agreement or defendants’ failure to incorporate Snap. 

Plaintiff failed to allege the terms of the “Agreement,” that the moneys lent to defkndanls for thc 
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ibriiiation of Snap or that her employment comprised independent consideration for the a1 leged 

“Agreerncnt” to issue plaintiff the 50% membership interest in Snap, pay her wages, and 

incorporate Snap. Nor did plaintiff allege that defendants were obligated under the Agreemenl to 

transfer any mcmbership interests in Snap to plaintiff, or that defcndaiits agreed to be bound by 

tlic ternis of the alleged Agreement. 

Also, plaintifrs claim for iiaud is nothing more than a claim for moneys lent, and lacks 

the rcquisitc particularity. And, merely adding that del‘indants never intcnded to pcrforni undcr 

the allcged Agreement docs not turn thc claims that del‘endants f d c d  to incorporate or issue a 

50% mcrnbership intcrest in Snap to plaintifTinto onc for fraud. Nor can plaintiff obtain 

excmplary or punitive damages for the alleged fraud claim. 

It is also argued that plaintiffs declaratory judgment claim fails because t11c controversy 

is not alleged with sufficient detail and the alleged moneys due on the various loans clearly 

dcnionstrate that plainti ff‘has an adequate remedy at law. 

Dcfenclants further contcnd that the claims for breach of fiduciary duty and accounting, 

and constructive trust fail because of the absence of any confidential or fiduciary relationship in 

connection with the demand and other loans to defendants. A coiiventional business relationship 

alone docs not give risc to a ijduciary relationship. 

Dcfendaiits also argue that all oi‘ plaintiff s claims bascd on Simpson’s alleged conduct 

against plaintiff in violation ofNew York Human Rights Law fail to set ibrth allegations rising to 

a prinirr jucic claim. ‘Therc are no allegations cstablishing that plaintiffs repudiation of 

del‘endants’ proscribcd conduct affected any term of condition of plaintifi’ s employment so as to 

sustain a clam for qziidpro quo sexual harassment. Similarly, the numerous allegations or 
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liarassment, taken togcther, comprise of hearsay and fail to support a claim for hostile work 

cnvironment. Further, plaiiitifi's sexual harassment hostile work environment claim fails 

bccausc there are no allegations showing that the complained of conduct was so pervasive so as 

to alter plaintiffs terms of employment or that the unwelcomc sexual advances were a 

prccondition for other cmployment conditions. And, since therc arc separate causes of action for 

quidpro qzro sexual harassment and sexual harassment hostile work environment, plaintiff 

cannot allege yet another cause of action sexual harassment. 

Further, plaintiffs nialicious prosecution claim is allegcdly insufficient bccause plaintiff 

i'ailcd to allegc that the criminal proceeding in issue was resolved in her favor. 

Finally, defendants argue, plaintiffs claim for conversion fails because as the 

documeiitary cvidence dcmonstratcs, plaintiff nevcr had legal ownership of the claimed vehicle. 

In opposilion, plaintiff argues that there is no basis to dismiss any of thc causes of action, 

in that each of her causes of action are sufficiently pled and alleged with the sufficient 

particularity, 

Plaintiff'also argues that summary judgment is warranted on her claims for declaratory 

judgment and the imposition of a constructive trust, Plaintiff contends that the documentary 

evidencc' establishes, as a matter of law, that she made a $1 0,000 loan to defendant, that she 

worked for defendant in 2004 and 2005 and is therefore entitled to the salary allcgedly owed, and 

that shc incurred approximately $70,0000 in credit card debt, plus finance charges, on behalf of 

I11 support of sunvnaiy relief, plaintiff submits R carbon copy of the $10,000 check made payable to Snap; 
documcnts pui-porting to be Snap's balance shects; copies of her W-2 statements for 2005 and bi-weekly pay stubs 
from Snap; her Amcrican Express statcments; and a January 5, 2005 letter and January 6, 3005 invoice docuinetiting 
(he salc ofthe Land Rover from Snap to plaintiff. 

I 
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dcfendants, all of which defcndants failed to pay. Plaintiff also contends that tlic record 

demonstrates that shc purchased the Land Rover from defkndants, and that they have refused to 

dcliver title to the vehicle. 

In opposition to sunllnary judgment, defendants arguc that plaintiffs motion is 

premature, given that issue is not joined as to plaintiff’s amcnded complaint since defendants 

have not yet iiled thcir amended answer, In any event, argue dcfendants, issues of fact cxist as to 

defendants’ liability for the sums sought.’ Dcfcndants contend that the balance shccts on which 

philitiffrelies to support her claim for the $10,000 loan wcre not prcpared or maintained by or at 

tlic direction of any o l  the defendants. As to the claim for unreimbursed credit card charges in 

the approximate amount of $70,000, defendants point out that it cannot be determined whcther 

the charges were in the course of Snap’s business, for plaintiffs personal expcnses, or for 

expciises totally unrelated to the matters in issue hcrein. Dcfcndants also argue that thc copies of 

plainlifrs W-2 earning statcnients and bi-weekly pay stubs do not establish that she was 

cmployed at an annual salary of $125,000. As to the Land Kover, defcndants argue that Snap 

paid for the vehicle on January 4,2006, and that the signatures appearing on the purported sale 

documents subniittcd by plaintiff are forgcries. 

In further supporl of their motion to dismiss, dcfendants argue that plaintiffs submissions 

h i 1  to correct the dcficiencies in the amended complaint. 

In reply, plaintiff argues that pursuant to CPLR 32 12(c), the Court may entertain her 

Defendants submit “title documelits” for the Land Kovcr indicating that Simpson purchased the I m d  
Rover from thc Chapter 7 Trustee fro171 thc estate of a Bi-lice Karainer, listing Simpson as the registered owner. 
rkfcndants also contcnd that he paid for the vehiclc on January 4, 2005 by wiring the amount of $1 1,000 to the 
Estate of Bruce Kraiiier frorn Snap Productions’ Citibank account. 
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motion for suiiimary judgment in thc absence ofjoinder of issue, upon notice to defendants of the 

Court’s intent to address the motion, and requests that the Court issue such notice. 

Analysis 

Deiknclants’ Motion Pursuant to C P I X  321 1 TalT71 

I n  determining a motion to dismiss, thc Court’s role is ordinarily limited to determining 

whether thc complaint states a cause of action (Frank v 1lcrimlerC’hrysler Corp., 292 AD2d 1 18,741 

NYS2d 9 [lst Dept 2002]). The standard on a molion to dismiss a pleading for failure to state a 

cause olactioii is not whether the party has artfully drafted the pleading, but wlicther deeming the 

pleading to allegc whatever can be rcasonably implied from its statements, a cause of action can be 

sustaiiicd (.see L5’lerw’ig, Inc. v Thorn Rock Realty Co, 163 AD2d 46 [ ls t  Depl 19901; Levilcln 

Munzdfuclzrring C h ,  I m .  v Blunzherg, 242 AD2d 205, 660 NYS2d 726 [lst Dcpt 19971). When 

considering a inotioii to dismiss for failurc to state a cause of action, the pleadings must be libcrally 

construed (xee, CPLR $3026), and the court must “accept the facts as alleged in the coniplaint as 

true, accord plaintills the benefit of every possible favorable inference, and determine only whether 

the facts as alleged iit into any cognizable legal thcory” (Leon v Martinez, 84 NY2d 83, 87-88,614 

NYS2d 972, 638 NE2d 51 1 [1994]). Howevcr, in those circumstances where the bare legal 

conclusions and fxtual  allegations are “flatly contradicted by docuinentary evidence,” they are not 

presuined to be true or accorded cvcry favorable infcrence (Biondi v Beekman Hill 1Iou.re Apt. 

I ’ o l p . ,  257AD2d7h781, h92NYS2d304 [IstDept 1999J,uffd94NY2d659,709 NYS2d 861,731 

NE2d 577 [2000]; Kliehert v McKoan, 228 AD2d 232,643 NYS2d 114 [ l s t  Dept], Zv denied 89 

NY2d 802, 653 NYS2d 279, 675 NE2d 1232 [1996]), and the criterion becomes ““whether the 

proponent of the pleading has a cause of action, not whether he has stated one” (Guggenheirner v 
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Ginzhurg, 43 NY2d 268,275,401 NYS2d 182,372 NE2d 17 [ 19771; see also Leon v Murtinez, 84 

NY2d 83, 88, 614 NYS2d 972, 638 NE2d 51 I [19941; Ark Bryan1 Park Corp. v Bryant Purk 

Rcstorafiuiz Corp., 285 AD2d 143, 150, 730 NYS2cl 48 [Ist Dcpt 20011; WFB Teleconi., Im. v 

Nk"EA"c7orp., 188 AD2d 257,259,590NYSZd460 [lS11Dept], Lvdenied81 NY2d 709,599 NYS2d 

804, 61 6 NE2d 159 [ 19931 [CPLR 321 1 motion granted where defkndant submitted lettcr From 

plaintill's counsel which flatly contradictcd plaintiffs current allegations of prima lack tort]). 

On a motion to dismiss for failure to state a cause of action pursuant to CP1,R $321 1 [a] [7] 

where the parties have submittcd evidentiary matcrial, including affidavits, the pertinent issue is 

whether claimant has a cause of action, not whether one has been stated in the complaint (see 

Guggcnhciimr v Giiizhurg, 43 NY2d 268, 275 [1977]; R.H Sanhur Prqjects, Inc. v G'ruzen 

Partnership, 148 AD2d 3 16, 538 NYS.2d 532 [ 1 st Dept 19891). Affidavits submitted by a plaintiff 

inay be considcred for tlic limited purpose ofremedying defects in the complaint (Kovello v Orofino 

Xeally Cu., 40 NY2d 633, 635-36 119761; Arringtun v New York Times Co., 5 5  NY2d 433, 442 

[ 19821). 

Breach of Contract (First CausC of Action) 

To state ;t cause of action for breach of contract, the proponcnt of the pleading must specify 

the making of an agreement, the performance by that party, breach by thc other parly, and resulting 

damages (Vult h l t a  Resources LLC v Soleu Comrnuniaufions Ina., 1 1 Misc 3d 107 1, 8 16 NYS2d 

702 [Supreme Court New York County 20041, citing Furia v Furiu, 11 6 AD2d 694,695 [2d Ikp t  

19861). The complaint must allcge the essential terms of the parties' purported contract upon which 

liability is predicated by spccifically referring to the relevant portions of the contract (Vult I le l lu  

Resuici-mas. LLC' v SoLeo Conzmunicatiuns Inc, , I 1 Misc 3d 1071 citing Sird v Sud, 2 1 1 AD2d 423,424 
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[ 1 st Depl 19951; arid Cunigliu v Chicago Tribune-New Yurk News Syndicale Inc., 204 AD2d 233, 

234 [ 1 st Depl 19941) or by attaching a copy of the contract to the complaint (Allunlic Veal & Lamb, 

Inc, v Silliker, Inc., 1 1 Misc 3d 1072, 8 16 NYS2d 693 (Supreme Court New York County 20041 

ciling C.’hrysler Cnjiitnl Corp, v Hilltop Egg Farms, lnc., 129 AD2d 927, 928 [ 19871 and accord 

Vdley Crrdillac Corp. v Dick, 238 AD2d 894, 894 [ 19871). 

Contrary to defendants’ contentions, plaintiff‘plead sufficient facls to statc a claim for breach 

o l  contract with regard to the Agrccnient to organize and incorporate Snap, rcccive 50% of the 

iiiciii bcrship intercsts, and receive a salary at $125,000 per year fbr her services. Plaintiff alleges that 

in 2004, she a i d  defendant entered into an agreement to organize “Snap Productions” to provide 

production services for still photography shoots, budget inanagcment, location sourcing and 

scouting, equipment rentals, crew transport and catering. Plaintiff and Sirnpsoii agreed that each 

would receive membership/partncrship interests in Snap on a 50-50 basis, that each would receive 

an aimual salary of$125,000, and that they would share profits cqually. In her first cause olactioii 

for breach of Agreern~nl-,~ plaintiff alleges that defendants failed to iiicorporate Snap and issue to 

plaintiff niembership certificates of plaintiff‘s 50% interest in Snap. Plaintiff also submitted 

documentary evidence in the form of cniails she and defendant Simpson sent to various individuals 

in 2004 and 2005. Such einails indicate that they had “formed Snap productions” as their “new 

vciiturc.” 111 tlil-cc of his cniails, defendant Simpson refei-rcd to plaintiff-as his “partner.” Such facts 

arc sufficient to allcgc dcfcndants’ obligation to transfer to plaintiff the purportcd 50% membership 

Plaintiff also claims that defkndants failed to repay her for a $10,000 loan to Snap that Snap promised to 
i ~ p n y  on dcmand; fhilcd to pay plaintiffs credit cards for Simpson’s personal expenses in approximately $70,000; 
failed to deliver to plaintiff a 1998 Land Rover that for which plaintiff charged on her credit card dcspitc defendants’ 
agrccmcnl to I-cpay such dcbt. 
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interest in Snap. It is also allegcd that plaintiffprovided services to Snap from February 2004 though 

Noveiiiber 2005, but was not paid the agreed upon compensation of $1 70,000, in that shc was only 

paid $2,065 of‘ her salary in 2004 and $42,541.70 in 2005, amounting to a purported breach of thc 

Agrccmcnt. Plaintiff contends that she continued to work by contributing her exclusive efTorts to 

thc conipany and using hcr reputation and industry contacts to bring clients to the company. 

Accordingly, as it cannot be said that plaintilf’s breach of contract claim is insufficicntly pled, the 

braiich of dcfcndant’s motioii to dismiss the breach ol’contract claim is denied. 

Plaintiff New York H~iiiaii Rights Claims 

Plaintiff also alleges claims for “quiu‘pm quo” sexual harassment, sexual liarassmcnt, and 

hostile work environnieiit (second, third, and fourth causes of action, respcctively), pursuant to New 

York Slate Human Rights Law, Executive Law 290. 

In order io slate ;1 claim of quidpra quo sexual harassment, plaintiffmust allege that she was 

sub*jcct to unwclconic scxual conduct and that her reaction to that conduct was then used as a basis 

for dccisions affccting thc compensation, terms, conditions or privileges ofhcr employment (Samide 

v Romlrn c’uiholic Diocese ($Brooklyn, 194 Misc 2d 561,754 NYS2d 164 [Supreme Court Queens 

C‘ourity 2003]). Contrary to deleiidants’ contention, thc amended complaint allegcs that plaintiff’s 

rejection or  Simpson’s sexual advances rormed the basis o l  deleiidants’ decisions concemiiig 

plaintiffs cmploymciit and terms of thc Agrccmcnt. Specifically, plaintiff alleges that hcr rejection 

of Simpson’s sexual advances formed the basis of defendants’ denial of plaintiffs salary, hilure to 

repay her loan and credit cards, and failure to deliver her equity iiitcrest in Snap, which allegedly 

were teriiis of her employment and Agreeinent with Simpson. 

In order lo state a claim for hostile work environment sexual harassment, the complaint must 

9 

[* 10 ]



assert “(1) that [the plaintiff] is a inember of a protected class; (2) that the conduct or words upon 

which her claim of sexual harassment is predicated were unwelcome; (3) that thc conduct or words 

wcre pronipted simply because of her gender; (4) that the conduct or words created a hostile work 

cnviroiiiiienl which affected a term, condition or privilege of her employment; and (5) that the 

defendant is liablc for such conduct” (Kuzirniwski v New York Universily, 11 Misc 3d 1087, 81 9 

NYS2d 848 I Supreme Court New York County 20061 citing Sumide v Roman C’crtholic Diocese of 

BwokIyii, I 94 Misc 2d 56 1,754 NYS2d 164 [Supreme Court Queens County 2003 I ) .  The complaint 

must allegc conduct sevcl-e or pervasive enough to create a work environment that a reasonable 

person would f ind hostile or abusive, and it must allege that the victim subjectively perceivcd the 

ciivironment to be hostile (Kazimierski v New Ynrk University, 11 Misc 3d 1087, s’upru). It inust 

cither indicate that a “single iiicidcnt was extraordinarily sevcre,” or that a serics of incidents wcre 

ffsuUkicntIy continuous and concerted” to have altered the conditions of licr working environment. 

Gerieral ly, the harassing conduct must be su€kicntly ‘Lsevere” or “pervasive” that it changes thc 

condition o l  thc plaintiff‘s employment and creates an abusive working environment @mide v 

Roniaii C‘utholic Diocese ofBmoklyn, 194 Misc 2d 561; McGurvey v Foley, Hickey, Gilhcr-1 B 

0 ’Iicilly, 204 AD2d 226, 741 NYS2d 858 [l” Dept 20021 [plaintiffs allegations must portray the 

subject workplace as one L‘per~~ieated with ‘discriminatory intimidation, ridicule, and insult’ that is 

‘sufiicieiitly severe or pervasive to alter the conditions of [her] employiiient. . . .’”]). 

Plaintiff allcges that Simpson made repeated sexual advances to plaiiitifY, related d ream 

explici 1 in nature that he had about plaintiff, made inappropriate, unlawful and unwelconie physical 

contacl with plaintifi‘ while at work, niade sexually harassing comments to plaintiff about her 

appcarancc and physical features, and invited himself to plaintiffs apartment on n u n ~ r o u . ~  occasions 
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and made other inappropriate and unlawful lewd propositions to plaintiff. Plaintiff allegedly 

dcrnanded that Simpson ccase such activity to no avail, and advised Simpson that she was aware of 

his S ~ X L I ~  currimelits and behavior toward other femalc colleagucs. That plaintiff did not specifically 

allege that she was part of a protccted class is not fatal, given that she, a woman, is clearly part of 

a protccted group. And, assuming thc allegations are true, it may be inferred from the factual 

allegations that Simpson’s sexually charged comments were prompted because of her gender. At 

the plcading stagc, i t  carmot be said that the repeated nature of. unwelcomcd sexual advances iiiadc 

by Simpson toward the plaintiff were not pervasive. However, whether Simpson’s sexually based 

conduct was so “sevcrc” or “pervasive” that it changed the condition of plaintiff’s employiiicnl and 

created an abusive working eiivironment is a n  issue to be flcshed out during discovery, and i l  

appropriatc, the subject of summary judgment motion practicc. 

1 laving sufficiently allcged claims for sexual harassment hostile work environmerit and quid 

pro quo discrimination, plaintiffs separate claim for sexual harassnicnt is dismissed as academic 

(.yep MLruro v Orville, 9 AD2d 89,697 NYS2d 704 [3d Dept 1999][aplaintiffseeking to recover for 

sexual harassment inust proceed under one of two theories, i. e. ,  scxual harassnicnt by reason of a 

hostile work enviroiiment or quidpro quo sexual harassment]; Father Belle C.’ommunity C‘enler v 

New York State Div. of Humun Rights on Compluint of King, 221 AD2d 44, 642 NYS2d 739 [4Ih 

Uept 1996 I same]; Sumidc v Romun Catholic Diocese of Brooklyn, 1 94 Misc 2d 56 1 ,  sirpru [a claim 

of sexual harassment may be brought under two theories: (1) hostile work environment 

discrimiliation and (2) yziidpro yzio discrimiliation in violation ofthcNew York Statc IHumaii liights 

Law, Executive Law 5 2961; Zveiter v Uruziliun Nut’l Superintendency of Merchant Murine, 833 F 

Silpp 1 089 [SDNY 99?][sexiral harassment claims are oftwo typcs: hostilc work cnviroimicnt which 
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concerns sexually offensive conduct creating a pcrvasive hostile environment loor workers, and quid 

pro quo liarassment where an employer alters an employee's work conditions or withholds an 

economic bcnelit duc to the employee's refusal to accedc to sexual demands]). 

Accordingly, the third cause of action is dismissed. 

Declaratory Judliment (Fifth Cause of Action) 

CPLK 3001 provides: 

The suprciiie court may render a declaratory judgment having the effect of a final judginent 
as to tlic rights and other legal relations of the parties to ajusticiablc controversy whethcr or 
not further rcliel is or could he claimed. . . . 

A declaratory j udgincnt action is generally appropriatc only where a conventional form of 

remedy is not available (Bartley v Wulenlus, 78 AD2d 3 10,434 NYS2d 379 [ 1 "Dept 1980l). Whcre 

altcrnative conventional forms of remedy are available, such as an action at law for damages, resort 

to a formal action for declaratory relief is gencrally unnecessary and should not be encouraged 

(Elkort v 490 West EndAve. Co., 38 AD2d 1,4). 

Apart from her claim for nioneys due on the various loans plaintiff alleges she made to 

dekndants, plaintiff also seeks a declaration directing dcfendaiits to issuc to plaintiff title to 50% of 

the assets owned by Snap and ccrtilicatcs evidencing a 50% membcrship interest in Snap, Plaintiff's 

claim for 50% of tlic assets and corresponding certificatcs stems from the purporied Agreemenl 

betwecii tlie parties. A direction by tlie Court to issue to plaintiff title to 50% of the assets owned 

by Snap and certificates evidencing a 50% membership interest in Snap requires an initial 

dcterniinatioii of the rights o l  tlic parties under thc purported Agreement. Thus, contrary to 

defendant's conleiition, any order by the Court directing an issuance of certificates is not tantamount 

to money damages, so as to rendcr declaratory relief inappropriate. Nor is a declaratory judgment 
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action for the issuance of shares uncommon (see Sands &os. & C‘o., Ltd. v Generex 

~’harmac~iilicnls, lnc., 279 AD2d 377, 720 NYS2d 450 [ l ”  Dept 20011; Brola Holding Corp. v 

WclIIkill Furms IIomeowners Ass’n, hc . ,  151 AD2d 539, 543 NYS2d 915 [Zd Dept 19891; ffillury 

Zlolding Cory. v Brooklyn Jockey Club, 273 AD 538,  78 NYS2d IS1 [ 1 st Dept 19481). Therefore, 

thc branch of defendant’s inotion to dismiss the declaratory judgment claim on the ground that 

declaratory re1 i d  is unnecessary is denied. 

Breach of Fiduciary Duty and Accounting (Sixth Cause of Action) 

Plaintill’s breach of fiduciary duty claim is based on defendant Simpson’s alleged hilure to 

share the proiits of Snap, refusal to pay the credit card charges, loans, and salary, and by reaping the 

benelits of plaintiffs skill and acumen and client rclatioiiships for Simpson’s pcrsonal benefit, and 

failing to rerider a full accounting as demanded by plaintiff. Plaintill’s sixth cause of action also 

seeks an accounting 1i.om deindants  of all oi‘ Snap’s business transactions. 

Contrary to defendants’ contention, as alleged partners in Snap, plaintiiland defendant owed 

cach otlicr a fiduciary duty and a duty of loyalty and good faith (see Gihhs v Breed, Ahbott & 

Morgun, 27 I AD2d 180,710 NYS2d 578 [ 1 st Dept 20001; seegenerally, I’roheulth Cure Associates, 

LLP. vApr i / ,  4 Misc 3d 1017, 798 NYS2d 347 [Supreme Court New York County 20041 Lstating 

that partner of doctors in a limited liability partnership engaged in providing inedical care and 

services owe cach otlicr and tkc pxtiicrship a fiduciary duty and a duty of loyalty and good faith]). 

It has becii staled that: 

The acts of loaning money, working in concert, and managing an LLC, all in relation to 
another incmber of a two mcmber LLC, arguably give rise to a relationship analogous to the 
embarkation on a joint vcnture or partnership. , , .“(P)artners in  joint ventures, however 
comtitzded (cmphasis added), owe one another a fiduciary duty ol‘loyalty. The duty includes 
an obligation not to Favor one’s own interests over those of the joint venture, to unfairly 

13 

[* 14 ]



niaiiipulatc or control corporate processcs to retain control or to approprjale for oneself an 
opportunity that belongs to the joint venture. A parlncr has a fiduciary obligation to other 
partilers in the organization and owes a duty of individual and undiluted loyalty to those 
whose interests the fiduciary is l o  protect - . e  This is an inflexible rule of fidelity which bars 
not oiily blatant sclf-dealing but also requires avoidance of situations in which a fiduciary’s 
personal interest might possibly conflict with the interests of those to whom the fiduciary 
owes a duty of loyalty - - *  (citations omitted). 
(Zzrlawski v Tuylor, 11 Misc 3d 1058,815 NYS2d 496 [Supreme Court Erie County 20051). 

Defendants’ reliance on DDCXAB, Ilk/. v E. I. DuPoizt De Nenzozirs atid To. 2005 WL 

425495 [SDNY 20051 [a spccial or fiduciary duty is not imposed upon DuPont as a result of i t  

bccoiniiig aniinority sharcholdcr in DDCLAB by virtuc of thc Investment Agrcemcnt]) is rnisplaccd. 

In the instant matter, thc relationship between plaintiff and defcndants cannot niercly be described 

as one between co-shareholders in Snap, or as that of an employer and employee as defendants 

suggest. The ainendcd complaint and the submissions indicate that the relationship betwcen the 

plaintiff and defendant is one bctwecn joint partners or joint venturers of Snap. Thus, i t  cannot be 

said that there is no fiduciary relationship between the plaintiff and defendants, so as to warrant 

disiiiissal of the breach of fiduciaiy claim. Accordingly, the branch of defendants’ motion lo dismiss 

the sixth cause of action is denied. 

Fraud lSeventh Cause of Action) 

‘1’0 state a claim for fraud, plaintiff must allege that defendants fraudulently made a 

misrepreseiitatioii of fact, opinion, intention, or law for the purpose of inducing thc plaintiff to act 

or refrain froin action in reliance thereon in a business transaction, that their reliancc was justifiable 

upon the inisreprcseiitatior, and illjury (see Chntinel Muster Corp. v Alunzinizrnz L Z L ~  Sdes, 4 NY2d 

403 [ 19581 citing REST TORI’ 5 525;  see also Sheu v Hurnhros PLC, 244 AD2d 39 [ 1st Dept 19981 

[finding that a inaterial omission can satisfy the rnisreprescntation cleincnt for a fraudulent 
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inducement claim]). Further, pursuant to CPLR 5 3016 [b], a claim based on f‘raud must clearly 

inform the del‘endant of thc circumstances constituting the alleged fraud (see Big Apple Car, IHC. v 

City of New York, 204 AD2d 109 [ 1st Dept 19941; see generally Ghcrndour v Sheurson Lehrnan 

Rros. Inc., 2 13 AD2d 304 [ 1 st Dept 19951). ‘l’hough plaintiff need not spccify the exact date, time 

or tlic pl-ccisc contents o r  Simpson’s misrepresentations, nor indicate how she came to rely on 

Simpson’s statements to allege aclaim for fraud (see Kaufmnn v Cohen, 307 AD2d 1 13,760NYS2d 

157 [l ‘I Lkpt 2003]), plaiiiliffneed provide “suflicient detail to inform derendaits of the substance 

o 1 h e  claims” (id., citing Bernstein v Kelso & Co., 231 AD2d 3 14, 320, 659 NYS2d 276 [ l s l  Dcpt 

19971). 

A plaintiff may asscrt fraud and breach of contract claims in thc same complaint so long as 

the fraud is not simply a misrepresentation of the promise to perform in the future ( J A . 0 .  

Acgzti.rition C ’ o t ~ .  v Shmilsky, 192 Misc 2d 7, 745 NYS2d 634 [Supreme Couri New York County 

200 1, citing Firsf Bunk ojthc Anwricas v Motor Cur Funding, Inc., 257 AD2d 287, 690 N Y  S2d 17 

[ 1 st Dept 19991). As defendants maintain, a breach orcontract claim does not give rise to a separate 

causc of action in tort unless the plaintiff pleads a breach of duty separatc from, or in addition to, a 

breach of contract ( ( ,~l~Irk-Fi l~pulr i~k v Long Island Rail Road Co., 70 NY2d 382 [ 19871). For 

example, i 1  a plaintiff alleges that it was induced to enter into a transaction because a defhdant 

rnisreprescntcd material i‘acts, the plaintiff has stated a claim for fraud cvcn though the same 

circumstances also give rise to the plaintiffs breach of contract claim (3 ,A . I I .  Acquisition Corp. v 

S‘tcivit.s@, 192 Misc 2d 7, supru d i n g  First Hank of the Americus, supra). Thus, a fraud claim 

should bc dismissed as redundant when it merely rcstatcs a breach of contract claim, i . e . ,  whcn thc 

only fraud alleged is that the defendant was not sincere when it promised to perform under the 
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contract. Here, plaintiffs allegations that defendant made false statcnients to plaintiffto inducc her 

to loan funds, extend crcdit, continue her employment, and made false statements regarding her 

compensation, the status of the organization of Snap, and the issuance of incmbcrship interests are. 

rediindant oC plaintifl’s breach of contract claim. Similarly, plaintiff’s claim that Simpson made 

fdse statements to plaintiffand hiled to disclose the material facts that Simpsoii caused Snap to pay 

extensive pcrsonal expenses and debts o l  Simpson including pcrsonal credit card bills, dchts, and 

taxcs is insufficicntly vague and lacks specificity to support a [mud claim. 

Howevei’, with respect to plaintiffs fraud claim arising from her purchase oflhe Land Rover, 

plaintiff allcgcs that Siinpsoii inadc false statements to plaintiff regarding her purchase of thc 1998 

Land Rover, in that defendant rnisreprescntcd that hc would use plaintiffs crcdit card lo purchasc 

said vehicle and deliver same to plaintiff. Based on this misrepresentation, plaintiff caused $1 1,000 

lo be charged againsl her credit card, and Simpson knew that his rcpresentatioiis were false, and 

would induce payment by plaintiff. Such c l a im sufficicntly spccify and detail the nature of the 

allcged fraud, and pleads a breach of duty separatc from plaintiffs breach of contract claim. 

Similarly, plaintill’s h u d  claiin arising from Simpson’s purported fdse  statements rcgarding 

the ownership ol‘a valuable location library used by Snap is sufficicntly detailed and pleads a brcach 

of‘duty separate fi-om plaintiff‘s breach of contract claim. Plaintiff asserts that the Iocation library 

had been misappropriated by Simpson from his previous cmployer, and caused Snap to incur 

substantial legal expenses. Plaintiff also alleges that Simpson inisreprescnted the terms of the 

acquisitiori by Stlap of a London-based production company, in order to induce plaintiff lo loan 

money and cxtciid crcdit to, and continue employment with Snap. As such allcgations are sulficient 

to statc a claim for fraud, tlic branch of defendants’ motion to dismiss thc scventh cause of action 
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for haud is denied. 

Malicious Prosccution (Eighth Cause of Action) 

To statc a claim for malicious prosecution, plaintiff must allege (1) the commencement or .- - 

continuation ol‘ a + . .  proceeding by the del‘endant against the plaintiff, (2) the termination of the 

proceeding in favor ofthe [plaintiff], (3) the absence of probable causc for the -.- proceeding and (4) 

actual malice” (Willwlmina Models, Inc v Fltlisher, 19 AD3d 267, 797 NYS2d 83 [l Dept ZOOS] 

ciiing Broughton v Side of New Y w k ,  37 NY2d 451,457,373 NYS2cl 87 [1975], ccrt. denicd sub 

nom. Schcrnharger v Kellogg, 423 US 929, 96 SCt 277 [ 19751). An action brought with actual 

malice is oiic brought with “conscious falsity” (Wilhelmina Models, Inc. v Fleisher, 19 AD3d 267, 

.rupm). Furthcrniore, plaintiff must allege that the underlying action was f-iled with “a purpose other 

than the adjudication of a claim,” and that there was “an entire lack of probable cause in the prior 

procccding” (Wilhelmina Models, Inc v Fleisher, 19 AD3d 267, sziprcr). A plaintiff must also allege 

(and prove) “special injury” (Id citing Engel v CSS, Inc., 93 NY2d 195, 201, 689 NYS2d 41 1 

19991). 

In support of her malicious prosecution claim, plaintiff allegcs that defcndants filed and 

prosccutcd a lhlse criminal complaint that plaintiff was driving a stolen vchicle and caused plainlil‘f 

to bc arrested and iiicarceraled by the New York City police, with full knowledge that plaintilf 

purchased said vchicle. Plaintiff also alleges that Simpson caused title to this vehicle lo bc 

trausfcrred lo hiiiisclf and has refuscd to transfer title to plaintiff. Plaintiff has also submitted an 

American Express statement issued in her name f‘or a purchase amount al‘$11,000, an invoice billed 

by Snap to plainlifrhr the “purchase of Land Rover Discovery , , . . and “cliarged to AMEX card” 

for the amount of $1 1,000. That Simpson dcnies signing the letter dated January 5 ,  2005 lor thc 
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terms of sale of the Land Rover does not overcome the showing that the amended complaint 

sufficiently states a claim for malicious prosecution. Furtlicr, plaintiffs submission of tlic certificate 

of disposition, which indicates that the arraignment charge under CPL 165.45 (criminal possession 

of stolen property j i i  the fourth degree) was “dismissed and sealed’, is sufficient to overcome 

delndants’ claim that the amended complaint fails to allege that the proceeding was terminated in 

hcr favor. ‘Ihcrcfore, the branch of defendants’ motion to dismiss the malicious prosccution claim 

is dcnicd. 

Conversion (Ninth Clause of Action) 

Conversion is established when “one who owns and has a right to possession of personal 

property proves that the property is in the unauthorized posscssion of another who has acted to 

exclude the rights of the owiier (Republic oJ’IIuiti v Duvulier, 21 1 AD2d 379, 626 NYS2d 472 [ l”  

Dept 19951). Thus, in order to state a causc of action, a plaintiff must cstablish legal owncrship or 

tlic right to possession of a specific identifiable picce of property and thc defendant’s exercise or 

interference with the property in dcfiance of the plaintiffs rights (,Tee Imprimis 1nve.stor.y LLC v 

lrisij$t Vcrificrc Mmqqerrzcnl, Inc., 300 AD2d 109, 752 NYS2d 26 [ 1 Ft Depl20021; Ah1e.r 1’ Azkc  

Erzftlrpi-iscs, l~nc., 120 AD2d 903, 502 NYS2d 821 [3d Dcpt 19861). 

Plaintiff has allcgcd that she purchased tlic Land Rover on January 6, 2005 and that 

defendants have failcd to dcliver title to the vehicle and that defendants havc converted the I m d  

Rovcr to their benefit and to the detriment ofplaintiff, in the amount of approximately $1  1,000. The 

amended complaint sufficiently states a claim for conversion. Although plaintiff did not expressly 

allege that she “owns” the Land Kover, the submissioiis support plaintill’s asscrtion that she 

purchased this vehicle Gom defcndants with her American Express charge card in the amount of 
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$1 1,000, and is arguably Ihe owner of the vehicle or has the riglit to possess such vehiclc and its 

title. Thiis, there are suflicient allegatioris to support a claim for coiiversion, and defendants’ motion 

to dismiss plaintiffs convcrsioii claim is denicd. .- 

Imposition of Constructive Trust (Tenth Cause of Action) 

Based on the alleged acts of defendants, and to prevent the unjust eilriclimeiit of defendants, 

plaintiff also sccks a coiistructive trust and equitable lien over defendants’ property intercsts, 

including Simpson’s shares o r  stock in Snap, the assets and profits of Snap, the Land Rover, aiid 

such other propcity that plaj ritiff and dcfendaiits have obtaiiicd together duiing this pai-tner-ship, and 

the reallocation of such property hctween the parties. 

l o  seck the imposition o r  a constructive trust, plaintiff must allege: (1 )  a confidential or 

fiduciary relationship, (2) a promise, express or implied, (3) a transfer in reliance Ihercoii, and (4) 

uiijiist cnrichment (Pmettn v Kellv, 17 AD3d 163, 792 NYS2d 455 [lst Dept 2OOS], c-itiug Crowit 

Realty (’0. v C‘ruwn Heights Jewish Conzrrtunity Courtcil, 175 AD2d 151, 572 NYS2d 38 [1991]). 

As allegcd by plaintiff, Simpson, as a member of a joint venture, owes a fiduciary duty to plaintiff, 

which includes the duty of undivided loyalty (see Mudison Hudson Associutes, LLC v Neurnuwt, 8 

Misc 3d 1025,806 NYS2d 445 [Supreme Court New York County 20051; see uf,yo Humfet on Olde 

0ysIc1’ Buy Honie Clw/icrs Ass ’11, lm-. v Holiday Orgnriization, Itzc., I2  Misc 3d 1 182 [2006], citing 

Clark v Ihhy, 300 AD2d 732, 75 1 NYS2d 622 [3d Dept 20021 and Kaguii v K-Tcf Ettterluiiir~ietit, 

lizr., 172 AD2d 375, 568 NYS2d 756 [Is t Dcpt 19911; Clark v flah.y, suprcr; Prestige Caterers v 

Kiu4/i~inn/t, 290 An2d 295, 736 NYS2d 335 [ I ”  Dept 20021). 

The anieiiclcd complaint alleges various promises made by said defcndaiits, and thc acts 

uiidcrtakeii by plaintiff in reliance thcrcon. Further, the amended complaint allegcs a claim for 
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unjiist cnricliment, as it is claimed that plaintiff performed services for, and at the bequest of the 

del’endants, which rcsulted in the defendants being unjustly enriched by retaining profits due to 

plaintiff as well as assets, including the Land Rover. 

rlefcndants’ reliance on Modica v Miidica (1 5 AD3d 635, 791 NYS2d 134 [2d Dcpt 2005]) 

is nisplaced. In Mou‘ica, the trial Court granted judgment dismissing the constructive trust claim, 

as a matter of law, alter a nonjziry /rial. Without setting forth ;I description of the evidence presentcd 

at trial, the Sccoiid Department detcrmined, in conclusory fashion, that there was no “cvidcnce 

establishing that there was a promise, a transfer in reliance, or unjust enrichment.” Thus, Modica 

fails to offer this Court any guidance as to the iactual assertions necessary to sustain a constructive 

trust claim. Moreovcr, since thc sui‘iiciency of the amended complaint is at issuc hcrein, plaintill‘ 

need not present any evidcnce to defeat dcfendanls’ motion, which is not one brought pursuant to 

CPLR 321 2, bul is onc brought under CPLR 321 l(a)(7). 

Thercfore, the branch of defendant’s motion to dismiss plaintiff‘s claim ibr the inposition 

o l a  constructive trust is denicd. 

Plaintil‘fs’ Cross-Motion for Summary Judgment 

CPLR 32 12 (a) providcs that “Any party inay move for summary judgment in any action, 

after issuc has been joined . . . ,” Thus, in the absence ofjoinder, a motion court lacks the power to 

grant summaiyjudgment under CPLR 3212 (Weinstock v Ilundler, 254 AD2d 165, 679 NYS2d 48 

[ l ”  Dept 19981 cifing Republic Nnt Rcrnk ujNew York v Winston, Inc., 107 AD2d 581, 582, 483 

NY S2d 3 11; accord, State IJniv. Constr. Fund v Aetna Cus. & Sur Co., 169 AD2d 52, 5 S ,  571 

NYS2d 135 [since issue not joined as to cause of action asserted in anieiided complaint, court was 

“powerless to grant sunimary judgment”]; Grinhlat v Tuzlbenhlnt, 107 AD2d 735,736,484 NYS2d 
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96 [court “improperly entertained plaintiffs motion for summary judgment prior to joinder of 

issue”]). The Court of- Appeals has held that where issuc is yet joined, the requirement prescribed 

in CPLR 32 12(aj must be “strictly adhered to” (Weinstock v HandZer, 254 AD2d 165 citing City oj’ 

Ihxhcstcr v Chinrelln, 65 NY2d 92, 101, 490 NYS2d 174). 

. .  

Givcn that suiniiiary judgment is sought on causes of action for which an aincndcd answer 

has not been filed and served, this Court is obliged to decline to entertain plaintiffs cross- motion 

[or surninary judginent (see Weinstock v Hundler, 254 AD2d 165, ciling Cox v $1 D. Redly  Assocs, 

217 AD2d 179, lS4, 637 NYS2d 27 and Vulentine Transit v Kcrnizan, 191 AD2d 159, 161, 594 

NYS2d 180). 

While, C‘PLR 321 l (c j  provides that “[wlhethcr or not issue has been joincd, the court, after 

adequate notice to the parties, may trcat the motion as a motion for summary judgment,” the Court 

declines to furnish the parties with such notice, given that discovery, including dcpositions of the 

parties, is necessary to addrcss the issues raised on summary judgmcnt. 

. 

‘I’herefore, plaintiffs cross-motion lor summary judgment is denied, without prejudicc to 

renew upon the completion of discovery. 

Based on the foregoing, it is hereby 

ORDERED that defendants’ motion pursuaiit to CPLK 321 l(a)(7j to dismiss tlic amended 

complaint for failure to state a causc of action (CPJX 321 1 [a][7]), is denied, cxccpt that the 

plaintifl’s third cause ol’action for sexual harassment is dismissed as academic; and it is furthcr 

ORDERED that plaintiff‘s motion for summary judgincnt on the issue of liability is dcnied, 

as premature, without prejudice to renew at the close of discovery; and it is further 
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ORDERED that the parties shall appear for a preliminary conference on December 19,2006, 

2: I5 p.m,; and it is further 

ORDEKED that defendants‘shall serve a copy of this order with notice bf’ entw upon all 

parties within 20 days of entry. 

This constitutes thc decision and ordcr of the Court. 

Dated: November 9, 2007 
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