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Short Form Order
NEW YORK SUPREME COURT - QUEENS COUNTY
Present: HONORABLE AUGUSTUS C. AGATE | AS PART 24

Justice
_____________________________________ X
DUSAN KRAL, | ndex No.: 21818/03
Plaintiff, Mot i on Dat ed:
February 7, 2006
- agai nst - Cal. No.: 14

F. J. SCI AME CONSTRUCTI ON CO., | NC
EAGLE ONE ROOFI NG CONTRACTORS, | NC.
And TRUSTEES OF THE SPENCE SCHOOL, | NC.

Def endant s.

EAGLE ONE ROOFI NG CONTRACTCRS, | NC., | ndex No.: 350421/04
Third-Party Plaintiff,
- agai nst -
J & J CONTRACTORS COWVPANY,
Thi rd-Party Def endant.
F. J. SCI AME CONSTRUCTION CO., | NC
and TRUSTEES OF THE SPENCE SCHOOL, | NC.,
s/ h/a TRUSTEES OF THE SPENCE SCHOOL, | NC.,
Second Third-Party Plaintiffs,
- agai nst - | ndex No. 350525/04
JOHN KARCZ, individually and JOSEPH
SKORUPA, individually, and JOHN KARCZ
and JOSEPH SKORUPA d/b/a J & J
CONTRACTORS,

Second Third-Party Defendants.

The fol |l ow ng papers nunbered 1 to 36 read on t hese notions by
plaintiff for summary judgnment on liability for his clains under

1



[* 2]

Labor Law 88 240(1) and 241(6), by defendants/second third-party
plaintiffs F.J. SCIAVE CONSTRUCTION CO, INC. & TRUSTEES OF THE
SPENCE SCHOOL, s/h/a TRUSTEES OF THE SPENCE SCHOOL, INC. for
summary judgnment and dismssal of plaintiff’s Conplaint and for
summary j udgnent agai nst second third-party defendants John Karcz,
i ndi vidually and John Skorupa, individually, and John Karcz and
Joseph Skorupa d/b/a J & J Contractors, by plaintiff to strike
def endants F.J. SCI AME CONSTRUCTION CO., INC. & TRUSTEES OF THE
SPENCE SCHOOL, s/h/a TRUSTEES OF THE SPENCE SCHOOL, INC.'s
pl eadi ngs, and by defendant/third-party plaintiff EAGLE ONE ROCFI NG
CONTRACTORS, I NC. for summary judgnent and di sm ssal of plaintiff’s
Conpl ai nt and for summary judgnent agai nst third-party defendant J
& J Contractors Conpany.

Paper s
Nunber ed

Plaintiff’s Notice of Mdtion, Affirm, Exhibits..... 1-4
Sciane’s Notice of Cross-Mdt., Affirm, Exhs, Mnp..5-9

Plaintiff’s Notice of Cross-Mtion, Affirm, Exhs...10-12
Eagle’s Notice of Cross-Mtion, Affirm, Exhibits...13-16
J & J' s Affirmation in Cpp03|t|on, Exhibits......... 17-19
Plaintiff’s Affirmation in Qpposition, Exhibits..... 20- 22
Sciane’s Affirmation in Qpposition, Exhibits........ 23-25
Scianme’s Affirmation in Qpposition, Exhibits........ 26- 28
Sciame’s Reply Affirmation, Exhibits................ 29- 31
Eagle’'s Reply Affirmation, Exhibits................. 32-34
Plaintiff’'s Reply Affirmation, Exhibits............. 35- 36

Upon the foregoing papers, it is ordered that these notions
are determ ned as foll ows:

Plaintiff comrenced this action to recover for injuries
sust ai ned on August 4, 2003, when, while working on a roof, he was
struck by a plank that fell off a scaffold above him causing him
to fall off his scaffold down 10-15 feet to a ledge. Plaintiff

brought suit agai nst defendant Trustees of the Spence School, Inc.
(hereinafter referred to as “Spence”) as owners of the property,
def endant F.J. Sciane Construction Co., Inc. (hereinafter referred

to as “Scianme") as the general contractor of the worksite, and
def endant Eagl e One Roofing Contractors, Inc. (hereinafter referred
to as “Eagle One”) as contractor of the property who hired third-
party and second third-party defendant J & J Contractors Conpany
(hereinafter referred to as “J & J'), plaintiff’'s enployer.
Sci ane/ Spence and Eagle One each comenced third-party actions
against J & J for indemification.

Plaintiff noves for summary judgnment as to liability for his
Labor Law 88 240(1) and 241(6) causes of action against Spence,
Sciane and Eagle One. Plaintiff alleges that defendants viol ated
their non-del egabl e duty under Labor Law § 240(1) because they
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failed to provide sufficient safety devices, such as safety nets,
harnesses, belts, hats or lifelines to protect himfromfalling
whi |l e working on the roof. Further, their failure was a viol ation
of specific Industrial Code statutes and is therefore a violation
of Labor Law § 241(6). Plaintiff’s expert Stanley H Fein opines
t hat defendants’ failure to provide scaffolds, guardrails and ot her
safety devices was a violation of Labor Law § 240(1). Plaintiff
al so argues that defendants are |iable under Labor Law § 200 as
t hey had actual and constructive notice that safety |ines were not
being used. Plaintiff admts that Labor Law 8 241-a and sone of
the I ndustrial Code sections cited in his Bill of Particulars nmay
not be applicable, but that he had a good faith basis for
presenting these clains at the conmencenent of the case and shoul d
not be sancti oned.

Plaintiff concedes that his notion is untinely, but argues
t hat good cause exists as discovery remnai ns outstandi ng.

Plaintiff cross-noves to strike Sci ane and Spence’ s Answer for
failure to conply with discovery requests.

Sci ame and Spence oppose plaintiff’s notion and cross-nove for
summary judgnment. They argue that plaintiff’s notion is untinely
wi t hout good cause and should be rejected. They further contend
that they are not |iable under Labor Law 8 200 or common | aw
negl i gence because they did not direct plaintiff’s work nor did
t hey create or have notice of any dangerous condition. They had no
know edge that plaintiff’s enployer J & J was a subcontractor on
the worksite and did not supply any tools or equipnent to
plaintiff. Their general supervision and responsibility for the
wor ksite does not confer liability on them Sci ane and Spence
argue that any liability under Labor Law § 240(1) nust be inputed
to all defendants. Sciane and Spence al so contend they are not
liabl e under Labor Law 8§ 241(6) because they did not supervise
plaintiff’ s work and plaintiff failedtocite a specific applicable
I ndustrial Code violation for which defendants could be |iable.
Many of the alleged I ndustrial Code violations are i napplicable to
the facts in this matter or cannot be the predicate for a Labor Law
8§ 241(6) violation. Those industrial code sections that are
applicable, such as IC 88 23-1.16, 23-1.17, 23-1.24 and 23-5.1,
cannot render defendants liable as a matter of |aw, as these
sections do not require defendants to provide safety belts,
harnesses, life nets nor is there sufficient evidence of inproper
scaffol ds or roof environnent.

Sci ane and Spence argue that plaintiff’s clai munder Labor Law
8§ 241-a shoul d be dism ssed, as it is inapplicable to the facts in
this case. Labor Law 8§ 241-a involves work perfornmed in el evator
shaft ways and therefore cannot be a valid cause of action for
plaintiff’s rooftop accident. They also seek sanctions agai nst
plaintiff for making frivol ous clains under Labor Law § 241-a and
the I ndustrial Code. They note that plaintiff inproperly cites new
I ndustrial Code sections in its noving papers that were not
presented inits Bill of Particulars. As plaintiff never noved to
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amend his Bill of Particulars, those sections should be
di sregar ded.

Sci ane and Spence nove for sunmary judgnent agai nst Eagl e One
and J & J for indemification and present the contract that
obligated Eagle One and J & J to indemify them for plaintiff’'s
claim Sciame and Spence argue that they are entitled to
i ndemmi fication because they are the non-negligent owner and
general contractor who can only be found vicariously liable for
plaintiff’s injuries. Under those circunstances, they areentitled
to indemification fromEagle One and J & J, the contractors who
had authority to supervise and exercise safety neasures on
plaintiff’s work.

They also argue that Eagle One and J & J breached their
contractual duties to procure insurance with Sciame and Spence as
addi ti onal insureds.

Sci ame and Spence oppose plaintiff’s nmotion to strike their
Answer as neritless. They argue that plaintiff failed to seek
depositions and that there is no outstandi ng di scovery.

Sci ane and Spence oppose Eagle One’ s cross-notion, arguing
that the indemification clause is valid. They further argue that
J & J failed to prove that it procured insurance on Sciane and
Spence’s behal f, as a certificate of insurance is not valid proof
of insurance.

Eagl e One opposes the above notions and cross-noves for
summary j udgnent agai nst plaintiff and def endants Sci ame and Spence
and J & J. They oppose both of the above notions as untinely
wi t hout good cause. Eagl e One argues that plaintiff failed to
present a prinma facie entitlenment to sunmary judgnent as he did not
prove that Eagle One was a general contractor. |t argues that it
cannot be liable to plaintiff because it was only a subcontractor
with no control or authority over the worksite. They present
evi dence that plaintiff never spoke with anyone fromEagl e One and
that Sciane controlled and directed the work. It further argues
that there are i ssues of fact that preclude a finding of liability
under the Labor Law. Specifically, there are i ssues as to whet her
Eagle One exercised sufficient control and supervision over
plaintiff’s work torender it liable for plaintiff’s injuries. It
al so argues that there are issues of conparative negligence that
preclude a finding of sunmary judgnent under Labor Law § 241(6).

Eagl e One opposes Sciane’ s cross-notion, arguing that Sciane
exercised ultimte control and authority over the worksite and nust
be found |iable. It also contends that it is not required to
indermi fy Sciame or Spence as the contract violates Ceneral
ol igations Law 8 5-322. 1. Eagl e One presents the i nsurance policy
proving that it procured insurance for Sciane and Spence as
required by their contract.

Eagl e One noves for summary judgnent against J & J, arguing
that the contract requires J &J to indemify Eagle One for actions
where Eagle One was not negligent.
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J & J oppose Eagle One and Sciane and Spence’' s nptions,

argui ng that summary judgnent is not warranted. It notes that
Eagl e One did not attach a copy of the contract between Eagle One
and J & J to support any claim for indemification. It also

presents a certificate of insurance to prove that it procured
i nsurance for Sciane and Spence. It presents an affidavit of merit
denonstrating that Eagle One was negligent in affixing inproper
screws and brackets, causing the brackets to di sl odge and pl aintiff
to fall.

The proponent of a notion for summary judgnent carries the
initial burden of presenting sufficient evidence to denonstrate as
a matter of |law the absence of a material issue of fact. (Alvarez
v. Prospect Hospital, 68 NY2d 320 [1986].) Once the proponent has
nmet its burden, the opponent nust now produce conpetent evidence in
adm ssible formto establish the existence of a triable issue of
fact. (See Zuckerman v. Gty of New York, 49 Ny2d 557 [1980].) It
is well settled that on a notion for summary judgnment, the court’s
function is issue finding, not issue determnation. (Si/lnman v.
Twentieth Century-Fox FilmCorp., 3 NY2d 395 [1957]; Pizzi by Pizzi
v. Bradlee’s Div. of Stop & Shop, Inc., 172 AD2d 504, 505 [ 2" Dept.
1991].) However, the alleged factual issues nust be genui ne and
not feigned. (Gervasio v. D Napoli, 134 AD2d 235 [2" Dept. 1987].)

Labor Law 8 200 codifies the conmmon |aw duty of an owner or
contractor to provide construction site workers with a safe working
environnment, provided that the owner or contractor has control over
t he performance of the activity causing theinjury. (Ross v. Curtis-
Pal mer Hydro-El ec. Co., 81 Ny2d 494 [1993].) Labor Law § 240(1)
i nposes a nondel egabl e duty upon owners and contractors to provide
safe work places, and breach of that duty may result in liability
notw t hst andi ng the absence of actual supervision or control over
the work. (/d.) Labor Law § 241(6) i nposes a nondel egabl e duty upon
honmeowners and contractors to provide necessary equipnment to
mai ntain a safe working environnent, provided there is a specific
statutory violation causing plaintiff’s injury. (See Toefer v. Long
Island R R, _NE2d_, 2005 W 756604 [4/5/2005]; Bland v.
Manocheri an, 66 NY2d 452 [1985]; Kollner v. Slater Electric, Inc.
122 AD2d 117 [2" Dept. 1986].)

While plaintiff and Scianme/ Spence’s notions are admttedly
untinmely, this Court finds sufficient cause to reviewthe notions,
based upon t he ongoi ng di scovery proceedings. (See Brill v. Gty of
New York, 2 NY3d 648 [2004].)

Plaintiff presented a prima facie entitlement to summary
j udgnent as to Labor Law 8§ 240(1). (See Cun-En Lin v. Holy Famly
Monurments, _NYS2d_, 2005 W.1283095 [2" Dept. 5/31/2005].)
Plaintiff presented sufficient evidence that defendants Sciane,
Spence and Eagle One did not provide any safety equipnent to
prevent himfromfalling. (See Z mrer v. Chenung County Perform ng
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Arts, Inc., 65 NYy2d 513 [1985].) All parties’ depositions clearly
i ndicate that plaintiff was not provi ded any saf ety harnesses, nets
or barricades to assist himin his elevated work. Further, there
is no evidence that plaintiff was the sole proximte cause of his
injuries. (See Brandl v. Ram Builders Inc., 7 AD3d 655 [2" Dept.
2004]; O ark v. Fox Meadow Builders Inc., 214 AD2d 882 [3'® Dept.
1995].)

Def endants failed toraise atriableissue of fact wwth regard
to Labor Law 8 240(1). It is clear that these defendants were
obligated to provide safety devices for plaintiff while he worked
on the roof. (See Cordeiro v. Shal co I nvestnents, 297 AD2d 486 [ 1
Dept. 2002]; John v. Baharestani, 281 AD2d 114 [1° Dept. 2001];
Schul tze v. 585 West 214'" Street Qaners Corp., 228 AD2d 381 [1°
Dept. 1996].) Under Labor Law 8§ 240(1), liability is absolute,
regardl ess of whether the owner or general contractor exercises
direction or <control over plaintiff’'s work. (See Blake v.
Nei ghbor hood Housi ng Services of New York, 1 NY3d 380 [2003]; Ross
v. Curtis-Palnmer Hydro Elec. Co., 81 NY2d at 500.) Furt her,
contributory negligence is not a defense to a clai mpredicated on
Labor Law 8 240(1). (See Zimmer, supra.; Gndley v. Prestige
Roofing & Siding Co., Inc., 148 AD2d 666 [2" Dept. 1989], appeal
dism74 Ny2d 792 [1989].)

Eagle’'s claimthat it was not a contractor under Labor Law §
240(1) 1s without nmerit. A party which has authority to enforce
safety standards and choose responsible subcontractors is
consi dered a contractor under Labor Law 8 240(1). (See Wl /lians v.
Dover Home | nprovenent, Inc., 276 AD2d 626 [2" Dept. 2000].) Eagle
One qualifies as a contractor as it hired plaintiff’s enployer J &
J to performroof work and had authority to exercise control and
safety over the work.

Therefore, as defendants provided no protective gear to
plaintiff, they are |iable under Labor Law 8§ 240(1). (See Blair v.
Cristani, 296 AD2d 471 [2"™ Dept. 2002].)

Plaintiff presented a prima facie entitlement to summary
j udgnent under Labor Law 8§ 241(6). (See Hayden v. 845 UN Ltd.
Part nershi p, 304 AD2d 499 [1° Dept. 1999].) To recover on an
action alleging a violation of Labor Law 8§ 241(6), plaintiff nust
establish that defendants violated an Industrial Code provision
that sets forth specific safety standards. (Reinoso v. O nstein
Layt on Managenent, Inc., 19 AD3d 678 [ 2" Dept. 2005]; Ross, 81 Ny2d
at 503-505.) Plaintiff presented sufficient evidence that
defendants failed to provide safety equipment in violation of
specific Industrial Code 8§ 23-1.7, 23-1.11, 23-1.15, 23-1.16, 23-
1.17, 23-1.24 and 23-5.1 which proximtely caused his injuries.

Def endants Sci ame, Spence and Eagle One failed to raise any
i ssues of fact or prove as a matter of lawthat they are not |iable
under Labor Law § 241(6). (See Rosado v. Briarwood Farns, Inc., 19
AD3d 396 [ 2" Dept. 2005].) There are issues of fact with regard to
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the | ack of safety railings and equi pnment on the roof in violation
of specific Industrial Code sections that preclude sumrary
judgnent. (See Alvia v. Tenen El ec. Contracting, Inc., 287 AD2d 421
[ 2" Dept. 2001], /v denied [2002]; Messina v. Gty of New York, 300
AD2d 121 [1°" Dept. 2002].) Defendants failed to present expert
testinony or other objective evidence that they conplied with the
| ndustrial Code. Further, they concede that they did not provide
any safety equi pnent to plaintiff. Therefore, there are no issues
of fact to rebut the violation of the aforenentioned Industrial
Code sections. Def endants’ argunent that plaintiff failed to
include Industrial Code 8§ 23-1.7(b) or 23-1.11 in his Bill of
Particul ars does not preclude this Court fromsearching the record
and finding aviolation of that section. (See Wal ker v. Metro-North
Commuter R R, 11 AD3d 339 [1° Dept. 2004].) However, it is
undi sput ed that I ndustrial Code 88 23-1.5, 23-1.7, 23-1.8, 23-1.13,
23-1.15, 23-1.18, 23-1.19, 23-1.20, 23-1.21, 23-1.22, 23-1.23, 23-
1.28 and 23-1.30 are i napplicable or not sufficient predicates for
a clai munder Labor Law § 241(6).

Plaintiff’s nmotion to strike Spence and Scianme’s Answer is
denied, as he failed to establish their wilful failure to conply
with discovery.

Def endant Spence presented a prinma facie entitlenent to
sunmary j udgnment under Labor Law § 200. ( See Wal ker v. Ekl eco, Co.,
304 AD2d 752 [2™ Dept. 2003].) It is undisputed that Spence
exerci sed no supervision or control over plaintiff and was nerely
the owner of the property. Spence also had no notice of any
dangerous condition with regard to the work perforned on the roof
or the failure to use safety equi pnent. (See Nobre v. Nynex Corp.
2 AD3d 602 [2"™ Dept. 2003].)

Plaintiff failed to present sufficient evidence to raise an
i ssue of fact as to his clai munder Labor Law § 200 agai nst Spence.
An owner will be liable for a violation of Labor Law 8 200 and
common | aw negl i gence when the injuries are caused by a dangerous
condition at work only if the owner exercised supervision and
control over the work performed or had actual or constructive
noti ce of the dangerous condition. ( Cuartas v. Kourkounelis, 265
AD2d 293 [2™ Dept. 1999].) Plaintiff presents no evidence that
Spence either directed the work or had notice of a dangerous
condition. (See Cones v. New York State Elec. and Gas Corp., 82
NY2d 876 [1993].)

Sciane and Eagle One, however, did not present sufficient
evidence to establish prinma facie that they are not liable as a
matter of |aw under Labor Law § 200. It is unclear whether these
def endants have notice of any dangerous condition with regard to
the scaffold or the worksite. However, the deposition testinony
presented evidence that both parties exercised control and
supervi sion over the workplace. As there are issues as to the
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| evel of control, direction and supervision given by the respective
defendants, summary judgnent is not warranted. (See Kerins v.
Vassar Col | ege, 293 AD2d 514 [2"* Dept. 2002].)

Spence’ s notion for sunmary judgnent against J &J Contractors
for indemification is granted, while Sciane and Eagle One’'s
notions for sumrary judgnent for indemification fromJ & J is
deni ed. Spence sufficiently denonstrated that it is entitled to
indemi fication as a matter of |aw, while Scianme and Eagle One did
not . An owner held vicariously liable under the Labor Law is
entitled to full common law indemification from an actively
negligent contractor provided that the owner did not direct or
control the work perforned. (Dawson v. Pavarini Const. Co. Inc.,
228 AD2d 466 [2" Dept. 1996].) It is undisputed that Spence’s
liability, if any, is vicarious in nature and not through any
negl i gence. However, there are issues of fact with regard to
whet her Sciane and Eagle One were negligent in failing to provide
a safe working environnent that preclude sumrary judgnent. ( See
Kader v. Gty of New York [2" Dept. 3/14/2005]; Geco v.
Archdi ocese of New York, 268 AD2d 300 [1°' Dept. 2000].)

Sci ane and Spence’s nmotion for sanctions is denied, as they
failed to present sufficient evidence of wlful and contumaci ous
behavi or to warrant the requested relief.

Sci ame and Spence’s notion for sunmary judgnment and di sm ssal
of plaintiff’s clainms under Labor Law § 241-a is granted. It is
clear that this statute is not applicable to the facts in this case
and warrants dismssal. (See Silversv. EW Howell, Inc., 129 AD2d
694 [2" Dept. 1987].)

Sciane and Spence’s notion for summary judgnent on their
breach of contract claim against Eagle One is denied. Eagle One
presented its insurance contract with Arch Insurance Co. that
provi ded coverage for defendants, thereby raising i ssues of fact.
Def endants’ claim that Eagle One’'s insurance conpany denied
coverage does not prove Eagle One failed to obtain coverage
Rat her, the evi dence i ndi cates that Eagl e One obt ai ned cover age for
def endants but that Arch Insurance has denied the claimon other
grounds. As defendants failed to present objective proof that
Eagle One did not obtain insurance for them their notion for
summary judgnment is denied.

Accordingly, plaintiff’s motion for sunmary judgnment on
liability is granted as to Labor Law 88 240(1) and 241(6).
Def endant Spence’s notion for summary judgnent is granted as to
Labor Law 8§ 200 and common | aw negl i gence and plaintiff’s causes of
action regarding Labor Law 8§ 200 and common | aw negl i gence are
dism ssed as to Spence. Def endant Scianme’s notion for summary
j udgnent as to Labor Law § 200 is denied. Defendants Sciame and
Spence’s notion for summary judgnent under Labor Law 8 241(6) is
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deni ed. Spence’s notion for indemification against J & J is
granted. Scianme’s notion for indemification against J & J is
denied. Eagle One’s notion for indemification against J & J is
deni ed. Sciame and Spence’s notion for sanctions is denied.
Plaintiff’s notion to stri ke defendants Sci ane and Spence’ s Answer
i s denied. Def endants Sciane and Spence’s notion for sunmary

j udgnent agai nst Eagle One for breach of contract is denied.

Dat ed: March 2, 2006

Augustus C. Agate, J.S.C



