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Tho following papers, numbered 1 to were read on this motion to/for -.% 

Notice of  Motion/ Order to  Show Cause - Affidavits - Exhibits ... 

Answering Affidavits - Exhibits - 

Replying Affidavits __ - .  

Cross-Motion: I....' Yes 1.1 No 

Upon the foregoing papers, it is ordered that this motion 

In accordancc with the accompanying Memorandum Decision, i t  is hereby 

ORL)EIII<I3 t1i;it Petitioners' motion to pcnnaiiently stay mediation and arbitration 
illempted to bc had by Respondents is granted; and it is lurlher 

OI<I)I<KED that Petitioncrs scrvc a copy of this order with notice of entry upon a11 pi t ics  
vithin 20 days of ciitry. 

'I'his constitutes the dccision and order of the court. 
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/ 
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J.S.C. 
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SUPKE’ME COIJRT 01: ‘1’1 [E STATE OF NEW YORK 
C:OI.JNTY OF NEW YORK: PART35 

In  the Mattcr of thc Applicntioti of 

JAMES H A R M O N ,  .1R. and JEANNE HARMON, 

Petitioners, 

-against- 

I V Y  WALK INC’OIII’ORATED, ;1 purported corporation. 
a id  E R I C ’  WIUGHT arid WII,l,lAM T3T.:NNE’I’T, botli doing 
business ;is “IVY WALK INCORPORATED”, 

MKMORANDUM OF DECISION 

13cfi)re h i s  court is thc motion of Petitioners Jnincs I larmon, Jr. and Jeanne I larrnon, 

owiicrs of a partially rcfllrbislicd apartment in the Cily ol‘Ncw York, for an order restraining 

mcdialion and arbitration attempted to bc had by the abovc-captioned Kcspondents. I;or [he 

rcxoris s e ~  fbrh  bclow, thc rnotiuii is grantcd. 

1 3 K  KGROUN D 

On August 8, 2005, Petitioners hired Ivy Walk Incorporated (“Respondcnt”) lo perform 

homc improvement work to Petitioners’ residcncc, an apartrnciit located at 32 Wesl 76“’ Strcct in 

thc City of Ncw York ( h e  “Pctitioners’ Residence”). A dispute between the pai-&ics arose as to 

the qua l i ty  01‘t.lic work and the nionics paid. liespondent, 3s pcr the terms of the home 

iniprovement agrecniuiit (the “Agreemcnt”), scrved Petitioiicrs with a ckmand for arbitration t o  
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he conductcd by the American Arbilration Association (the “AAA”). Petitioners contested 

licspondcnt’s right to arbitratc and rcfuscd to participate in the arbilralion proceedings claiming 

that Respondent is ncithcr a duly formed arid exisling corporation in the Statc of New York nor 

properly liccnscd to do business as a home improvement contractor in the City of Ncw York.’ 

The AAA inli,rmcd both parties that Respondent had met the thrcshold rcquirements for 

arbitration as pcr the terms of the Agreenicnt. Pctitioiicrs now seek an order pursuant to CPI,II 

7503(b) to pcriiianeiilly stay the arbitration procccdiiigs and to permit Petitioners to seek fiwtlicr 

redress as tiecded on the grounds that the agrccmcnt is invalid and uneiilbrceable for the 

nf~~rcinc~ilioned re;isoIis. Rcspondent contcnds that thcse are arbitrable issues to be determined in 

;~ccor~laricc with tlic arbitration clause of tlie agreement’ and that Pctitioiicrs llavc not met the 

req 11 ire 111 c 11 t s fo I- i 1i.j ti11 cti ve re1 i e l‘, 

111 SC: IJ SS I ON 

In this ciise:. h c  court i s  nskcd to detennine whether an arbitration clausc i n  a coiistruction 

ag rc L‘ I 11 c 11 t bet w eeii sa i d I1 o ti1 cow n cr s and said home i nip rovc m c i i  t co 11 tract or can be cii fo rcud 

despite tlie conlraclor being duly licensed by the New York City Dcpartmcnt o f  Coiisuiner 

AtTAii-s (“DC‘A’’) undcr a nanic otlicr than its incorporatcd n m c .  ‘l’liis appears to be a maller of 

firs1 imprc-ssion. As sucli, this decision is intended to clucidak the intent 01. the licensing scheme 

Although Petitioners’ sccoud defense lo  Respondcnt’s dcmand for arbitration was not I 

articdated in thcir rcspoiisc to the AAA, Pctitioncr-s stated the claim in the pelilion hercin. 

) ,  l’he Agreenicnt states that any claim arising out of or related to the Agreement, except 
those rulating to acslhetic effect and those waived, shall be subject to arhitration (.SLY AlA 
Doci.rmeiit A201-IW7 8 4.6,l) .  
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founcl in  NYC Admin Code, Subchpt. 23, $5 20-385 el seq. 

1. RESI’ON’1)ENT IS A VALID NlCW YORK C:C)RPOKAI’ION 

On August 8, 2005, Petitioners cntcred into the agrcernent with Respondenl, which held 

itself out as “Ivy Walk Incorporatcd” despite the fact [hat Rcspondent’s official iianie is “Ivy 

Walk, Itic.” According to the Ncw York Slate Ilcpartment of State, Ivy Walk, Jnc. is a 

coi+poration duly formcd arid existing undcr. tlic laws oftlic State of Ncw York since 1097. It was 

originally formed iriidcr thc name “Ivy Walk Construction Company, Tnc.” In Novcniber 2004, 

Ivy Walk Coiistl-uction Company Inc. amended its certificate of incorporation shortcning its 

imnc lo Ivy Walk, lnc. Petitioncrs contcnd that Respondent is neithcr a duly formed nor existing 

corporr.ition in the State of Ncw York bcc’ause i t  held itself out as “Ivy Walk Incorporatcd” and 

nol “lvy Walk, Inc.” 

P w x i n t  to BC‘L 6 301, the mitic of a domestic corporation must contain the word 

corpoi-ation,” “incor-pcsratcd,” or “limitcd,” or an abbroviation o l  onc such word. The purpose 01. L L  

BC‘L 5 30 I is lo establish uiiiform rules concerning pel-missible 1iamcs fi)r coiyol-ations in order 

lo protect. the public lrvm cleception and confusion (see Hclsanz Rcirllv Co., Ii ic v. H . J A  Ilolding 

C:’iwp., 4 Misc3d 64, 70 [N.Y .Sup.App.Teriii, 20041; F r m k  Hot!ffi)r.d C.’o. 1’. Loiiicn=o, 38 AD2d 

980, 986, 13“‘ 1)upl. 19731; MLrficr of,Jwvi,s C’otp v. Secrelwy (?f’L’i’lu/c of’N. Y . ,  43 Misc2d 185, 

187 [N.Y. Sup. (-3. Nassau Clo., 19641). The statutc is silent as to whether a corporalion may 

interchange oiic of thc aforementioricd corporate identifiers with i ts  rcspectivc abbreviation. I t  is 

gcticrally accepted that thc inler-polation or variation of the corporatc idcntilier is not likely to 

conliise o r  inidcad anyone as to the identity ofthu corporalion (.see I RA Ani. Jur.  2d 
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Corporations 5 238 [2006l). Since ‘%IC.” is the gcnerally acccpted abbreviation for 

“Incorporated” llie intent ofBCL $ 301 is not likely to bcjeopardizcd and there is no Icgal 

sigiiiiicruice wlicn a corporation uses the tcrnis interchangeably, so long as the identity of llic 

corporation remains reasonably clear and ascertainublc. 

I n  the instant case, the idcnlity 01‘ R.cspondent, whelhcr as “Ivy Walk Incorporaled” or as 

“lvy Walk, Inc.” is reasonably clear and ascei-tainablc. ‘l’herefore, contrary lo Petitioners’ 

contcntion the Agreemcnt is 1ioL invalid and uiictiforceablc on this point. 

IJ. IWSPONDENT J.S NOT PROPEKLY LICENSED 

I [  is uncontcskxl that the Agrcemcnt between the parties called ibr KespoIidcnt to perform 

Iitoiiie irnprovcment work iii and to Pctilioncrs’ Rcsidence arid for any claim arising out of or 

rclated to llic Agrecment to be subject to arbitration (supru, fn 2). ‘The secund issue concerning 

I<espondent’s ixiiiic is its change of name from “Ivy Walk Construction Conipaiiy, Inc.” lo “Ivy 

Walk, lnc.” and t.fic ell‘cct oi‘this change. A[ issuc is whelhcr Respondcnt is duly lioeiiserl to 

ciig~igc in the homc iinprovemcnt business despitc being liccnsed under the name “Ivy Walk 

Constructioii Company, Jnc.” and being incorporated undcr tlic naim “Ivy Walk, Iiic.” 

I n  Ncw York City, thc lioine improvement business is subject to the New York City 

Administrative C.hdc (the “Chle”) (see NYC Admin Code, Subclipl. 22, $ 5  20-385 e l  sccl). ‘I‘fie 

(’ode defines “Iiomc improvcment” as thc ‘ L ~ o ~ i ~ t r ~ c t i o n ,  repair, rcplaccment, remodeling, 

allerntion, coiiversion, rehabilitation, rcnovation, modernization, improvemcnt, or addition to any 

laird or building, or tha t  portion tlicreofwhich js used 01‘ designed to bc used as a rcsidciice or 

dwclling place ...” (,,VCY N Y C  Adinin Code, Subchpt. 22, 20-386[2]; Ayrcs. v. Lltrnhill ltzlwiors, 
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138 AD2d 303, 304 [ l s t  Dcpt. 1988)). A hoiiic irnprovcment contract is dcfiiicd as “an 

agr-cemcnt, whether oral or written, or contained in one or more documents, bctwecri LI contractor 

and ;in owiicr, or contractor and a tcnant ... provided said work is to be pcrfkned in, to or upon 

tlie rcsidcnce or dwelling unit ... for the pcrlbnnaiicc of a home improvement” (.see NYC: Adr-nin 

Chde, Subchpt.. 22, 5 20-386161; Ayrcs, 138 AD2d at 304). 

AnJc3ng other things, tlic Chde  prohibits the solicitation or performancc of a home 

iiiipi-ovemcnt contract without a licensc as well as 11ic assignmcnt or transfer c)1’such a license 

(.SW NY C A d i i i i i  Code, Suhchpt. 22, $ 3  20-387[a] m d  20-389131); A 4 ~ l i c ~  i j f I I c j [ / w ,  I78 AD2d 

I O S ,  I OS [ 1 09 1 7; C’ho.ro7 C.‘on.sl. Coiyi.  v. ,Yyz, 138 AD2d 284, 286 [ 1 ’‘ Dept, 19881). 

Additionally, a Iiceiisr is valid only for activities conducted undcr the naiiie of the person or 

urganization to whom such license was issued or under thc trade name3 staled in the application 

(,see N Y C  Admin Code, Subchpt. 22, 5 20-1 13). N o  license shall be issued for riiorc than oiic 

track iimie arid 1 1 0  licensed activity may bc carricd out under more than one tradc name (J.L?C 

NYC’ AdIiiin Codc, Siibchpt. 22, 5 20-1 13). Moreover, every licensee is required to notily DCA 

c ) f m y  clisiigc ol‘control in ownership, management, addrcss or tradc name within 10 days a k r  

such chnngc (.w NYC‘ Admin C:ode, Subchpl. 22, 5 20-389[~]). Failure to iiotiry DC.‘A of any 

change or conduct.ing a liomc iriiprovcmiil busiiicss in any Iiiiiiic otlicr than the oiic in  which tlic 

conti-actor is liccnscd is strictly prohibitcd (.we NYC Admin Code, Subchpt. 32, $ 20-393r7]-[8]). 

J h t h  thc Ncw York State Court of Appcals and tlie Code’s legislative intcnl make i t  clcar 

that the homc improvciiicn~ licensing provisions of the Chde werc cnacted to safeguard  rid 

“TI-ade iiaiiie” shall mean that namc uridor which an organization or  person sol icits, 
cngagcs in, conducts or traiisacts a busiiicss or activity (J’CC NYC Adinin Code, Subchpt. 22, $ 
20-102(f]). 
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prokct c(msunicrs against fraudulent practices and inferior work by those who hold themselves 

oul as homc improvcnient contractors (see B & F Building C‘orp. v. Liohig, 76 NY2d 689, 692, 

[IC)clO]; NYC hdiiiin Code, Subclipt. 22, 5 20-385). It is quite clear that the licensing 

requirement serves a substantive purposc and is not merely an administrative tecliiiicality. As 

such, strict compliance on the part of contractors with the regulatory scheme is requircd ( S C C  

I/(rt7/0 C‘OI~/~-UC/OT,Y 1’. W r k ,  155 AI32d 304, 304 I 1’‘ Dcpt. 19891). The scriousncss with which 

thc Ncw Yorli C’ity Council ( h c  “City Council”) regardcd thc problems of liaud and inferior 

worbmanship is obvious Irom tlic iict that an unlicensed person who perfbrms horlic 

improvcment wul-k in Ncw York City is guilty of a misdemeanor and is subject to monetary fines 

and Ibrfeilure (,see NYC: Admin Codc, Subchpt. 22, 5 20-401 and 5 20-40 1 I 1 ). Any 

iritcrprctation ol‘ the liccnsing requirements by the courts should bc slrictly construed lo stay true 

tu thc City Council’s intcnl. 

In accordancc with the court’s holding in scctioll I, Ivy Walk, Jnc. is a corporation duly 

Ibrmecl and cxistiiig imclcr tlic laws u l  the State of New York. Tlic November 2004 arncndmcnl 

to Ihe ccrtijicate of incorporation was signed by Kespondent Eric Wright who described himself 

as the prcsidciit, clircctor, and solc sharcholdcr of the corporation. Tn May 2005, Respondent 

rencwed the home iinprovcment liccrise of Ivy Walk Construction Coinpany, Inc. Again, the 

reixwal was signed by Rcsponderit Eric Wright who described himself. as prcsidcnl of the 

corporation. In rencwing the license, Respoiidcnt incorrectly answered questioii one of‘ Ihc 

liccnsc I-cncwal ii)riii. ‘The question asks if therc has been a change in  either the ncliiie or location 

ol‘lhc licensed prcmisos. Tlic inslructiuns state that a11 questions must be answered “Ycs” or 

“No” atid ii’atiy o f  the qiiestions arc answered “Yes” the licensee must contact DCA for I‘iii-llie~’ 
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iiistructions. Respondent answered “No” f‘or question one, just as i t  did for every other qucstion, 

aiid rcturncd the reiicwal form with an incorrect answer, despite tlic fact that it had changed its 

name six months earlier. 

Respondent contends that lhe liceiisc issued lo Ivy Walk Coiistruction Company, Inc. 

applies lo Ivy Walk, Inc. bccause the corporation merely shoflened its trade I I ~ I I I C  and continued 

its busincss. I n  addition, liespoiidcnt contends that at the time it entered into the agrccnient it 

was pi-(qxrly licensed. I lowcver, Respondent ollers no explanation ibr its failure to comply with 

11-io C.lodc. Ibqondoiit  cannol cjrcumvcnt the statutory reyuirciiicnt of‘ notifying DCA 01. lhc 

corporalion’s iianic change b y  arguing that it is still the saiiic conipany wlicn in  fact it coiiducted 

business uiidcr a dilkrent tiamc, albeit a modified version, than it was licensed. The 

interpretalion of thc Code suggcsted by Respondent would defeat the Code’s goals by periiiitting 

contractors to trivialize a r’cquiremeiit of licensure. Clearly the notitication requircriieiit csists Ibr 

niorc than administrative reasons, otherwise non-compliance would not be a prohibition (.we 

NYC‘ Adinin Code, Subchpt. 22, 0 20-39317-1-[8]). The court cannot agrcc with Kcspondent’s 

xtions a i d  intcrpretations. 

‘I’hcrc is a strong tradition in New York of interpreting consumer protection initil-ilivcs 

bl-oaclly bccause of‘ the ever clianging types of false and deceptive husiiicss practices that plaguc 

consuiiiers, Siiicc coiisu~iier protcction initiatives arc meant to keep the markctplace honest, 

strict c o m p l i ~ ~ ~ c c  by lhose wlw arc subject to rcgulatiori is requircd. 

Although Ivy Walk, Iiic. is a shorler versioii of the origiiial iianie (Ivy Walk Co~istruclioii 

Company ,  Iiic,) undcr which the corporation was incorporated, Respondent’s logic would diclatt: 

that i f  it changed its iiaiiic to Acme Construction Company, Inc., there would be no diffcrcnce, 
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Howcvcr, a coiiipletc name change and an abbrcviated name change are, for the purposes of the 

Code, one in the same. 'I'he Code niakes 110 differentialion belwecn how Ihe liceime changes its 

iiaiiie, $list that if it changes its name it must iiotiry 1)CA and hilure to do so, as wcll as operating 

under a tianie difl'erent than it is licensed, is cxprcssly prohibited. ( s w  NYC Admiii Codc, 

Subchpt. 21, $ i j  20-389Lc.l and 389[7]-[81). 

In liirtherancc oI'tlie licensing requirement, the Code provides harsh penalties, including 

ci-iiiiiiiiil pcmltics, inonetary fiixs, and forfeiture, for acting without a license (.see NYC Admiii 

Codc, Subclip. 22, 3 s  30-401 aiid 401 . I ) .  This clearly represciits thc remcdial nature of the 

statutc militating against ;I linding that coiiipliance with the shtiitc is a iiicre ministerial act o r  

technicality (J'W A/lu(let. o f I I c / I i ~ ,  I78 AD2d at 195; H LC I; Hulding C'olp., 76 NY2d at 692). 

This is iiil-tlicr undcrscurd by the anti-transfer provision (.we NYCl Admin Code, SLLbchpt. 23, S; 

20-389) as wcll as the provisions dealing with a change in the licensee's busiilcss structurc (scc 

NYC: Adiiiiii Code, Subchpl. 22, $ $  20- I I O  and I 11). The Code statcs [hat when tlicre is a 

charigc or coiporale ownership or a change in a partnership, any licensc issued to that 

organization becuii ics void (.wc NYC Adinin Code, Subchpt. 22, 

13C"A shall "havc the puwcr impose a line and/or suspend or revokc a IicciisL"' for Ihe violation 01' 

any provision ol'tlie liccnsing statiitc including perl'orming or attcmpting to pcrform any act 

proliibitcci under the licciising statute (sec NYC Admin Codc, Subchpt. 22, $ 5  20-392[a][X]). 

20-1 10 and 1 1 I ) .  Notably, 

'I'lius, the court holds that in such a situation as the instan[ case, wlicrc a liccnsec fails to 

iiotify Dc'A of ils iiaiiic changc within the statutorily prescribed time period and operates iiiidcr a 

dillkrciit name 111311 i l  is Iiccnsed, the liccnsc should be considered void. To allow otherwise 

would clefcat the purposc of the licciising schcnie and would allow ;1 honie improve~ncnl 
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contractor to operate outside the sphcre oI+reguIatio~i.~ 

?’lie harshness of this decision should not overshadow the fact that Respondent failed to 

properly f01low ;i ratlicr simple rcgulatory schcine and when renewing ils liccnse liled a false 

iristrument dcspitc clear instructions. In renewing its license under its former na111c (Ivy Walk 

Construction Company, Inc.), Rcspondent was either grossly negligcnt or maliciously deceptive. 

A business that is sub-jcct to ;1 rcgulalory schcme in tlic name of consurner protection cannot be 

cscuscd from coiiipliarice because certain statutory rcquiremcnts may bc viewed as trivial. II‘ the 

legislativc niandale of tlic City C‘ouncil can bc cvaded by ~1 husincss charigiiig its trade namc and 

not ndheriiig to the licensing rcquiremcnts, then thc firm piiblic policy of protecting the consumer 

would be liustratcd and ;L lioiiic improvcrnent contractor, operating outside of tlic regulatory 

schcmc, would he pcriiiittcd to remain in the home improvcnient field lo the potential dctrimcnt 

of the co~isiiiiier. As previcxisly noled, strict compliance on the part ol‘contraclors with the 

regulatory schcmc is required (,sw I I m j o  Confracfor,~ 1’. Wick, 155 AD2d at 304). Thc coiirt sccs 

iin reascm lo veer from such precedent. 

Since the court 113s dctermincd that Respoildent’s liccnsc was void at the tinic that tllc 

Agreemerit was entered into and at thc timc the work was perhmicd, the Agreement is 

mc1ili)rceablc (.SLY I3 & F Bl&. C’orp. v. Liebig, 76 NY2d at 691-92). The lack ol‘a licciise also 

Parenthetically, tlic courl notes that Ivy Walk, Inc. was issued a hoiiic improvciiicnt 4 

coiltrsctor licensc by IX‘A 011 or about SeptembcrlOctober 2006, several wccks d t c r  the partics 
submittecl their- final papers. There now appears to be different licensc numbers issued by IICA 
to both Ivy Walk Construction Company, Inc. (1030638) and Ivy Walk, Inc. (12391c)G). ‘I’his 
aftcr-acquired licensc docs not  chaiigc the court’s dccision. If anything, it weakens Rcspondei1t’s 
argument that it has been duly licensed since it was known as ivy Walk Construction C:ompariy, 
Inc. Morcovcr, akr-acquired licenses caimot be used to validale a coiltract that was invalid 
wlicii pcrli)rmed because the contractor’s license was void (c..f R rC F Biilding Chrp., 76 NY2d at 
0 9 4). 
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bars recovc~y lor breach or contract or in p a n f u m  mewi f  (see Bri/c-N-Up, Inc v. Reno, 7 AD3d 

6S6, 657 [21’d Dept. 20041; U & F B/dg C‘oq?. 17. Liebig, 76 NY2d at 691-92). ‘I’herefore, the 

ngrcemcnt is rcscinded and tlic parties arc left as they are. 

Ill .  AII~ITIUTION IS IMPliOPEli 

I’ctitioncrs now iiiovc for nn order pursuant to C‘PLR 7503(b) to pcrmancnlly stay the 

arhihatioii pi-c~ceedings Respondcnt demanded. Petitioners contend that this motion is timely 

dcspik bcing lilcd niorc than 20 days alter the demand for arbitration was servcd. Rcspoiident 

does not ohjcct on thc issue of timeliness, but contends that the dispute hetwccn thc partics fills 

withiii the d-ilraljoii clausc ol‘tlic Agrccmeiit (szprn, in 2). 

1 he ~ilti11i;iIc dcteniiin:iiicm of thc tirneliiiess of a motion to stay arbitratiori js bascd up011 

compliance with C‘PLK 7503(c), which requires the party making a demand f‘or arbitration to 

noliljr the party being servcd that it has 20 days from the date oi‘scrvice to seek an order staying 

arbitration (SLY’ Sicgcl, N.Y. h a c .  i j  593 [4‘h ed. 20061). Failure 011 the part of the party making 

the clcii~nd to comply with this provision rclieves the party servcd fiom prcclusion I i c m  bringing 

a11 action to stay arbitration based on h e  20-day statule of limitations (wc l n  rp 64 pi;1111ok7 Sr. 

D c ~ ~ c l o ~ ~ ~ n ~ c ~ ~ f ,  240 A K d  226, 226 11 Dept. 19971; Kg01 v Ego/, 1 I8 AI32d 76,  82 I 1 Ft Dcpt. 

1 %OJ, Alin-ricd 68 N Y 2 d  893); Ilerzhcrg v. Mofor Vch. Accid. Jnrh~nz C‘orp , 42 Misc2d 790, 

791 [N.Y. Sup. CY., Kings County, 19641 [The cabe was dccided when the applicablc pei*jod waq 

oiily Len days. Thc Iioldiiig endures and today governs the twenty day period, adopted in a 1973 

micndmeiit.~; Sicgcl, N.Y. I’rx. tj 593 14“’ ed. 20061). Kespoudcnt’s demand, a copy of which 

was provided hy Pctitioncrs in thcir papcrs, is not in accordaiicc with (’I’LR 7503(c) in that 
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Respondent did not provide Petitioners with the notice provision. Moreover, Respondent has not 

provided any cvidence to counter Pctitioriers’ asserlion of non-conipliance with the CPLR. As 

such, i-’etilioncrs’ 1110 tioii is timely. 

Ncw Yorlc pirblic policy strongly hvors arbitration (SCC C’oopr 17. Bi-z~kiwr, 2 1 AD3d 

758, 758-50 11‘‘ Ilept. 20051; Mdter  of’Snzith Burmy ,%curson Innc.v. LSmhwow, 91 NY2d 39, 49 

[1997]). It is [he policy of‘New York courts to interfcrc as little as possiblc with the fi-eedom ol‘ 

consenling parlies to submit disputes to arbitration (,see hfuttcr ofL5’rriil/i 13Lct.my , S / ~ P ~ S O I I  Inc., 9 1 

NY2d at 5 0  [ I  997J) quoliiig h l i I t [ o r  vf.166 Mmzurancck Avc. Chrp. v. 151 E. Po,sl K d  C‘orp., 78 

NY2d 88, 93 [ I90 1 I quoting Muftcr of Sicgel v. Lewis, 40 NY2d 687, 689 [ 19761). On a molion 

to stay arbitl-atioii pursuant to CPLR 7503(b), ‘‘a parly who lias not participated in the ahilrEttion 

and who has not iiiade or bccii served with an application to compel arbitralioii, may apply to 

stay albih-ation on the ground that a valid agrccmcnt was not made or has not bccn complied with 

or that tlic claim souglit to be arbitrated is barred by limitation undcr subdivision (b) of section 

7502.” I t  is well-eslnblislied that “the party seeking to stay arbitration ha[s] thc burden of 

showing thc existence ol‘sufficient cvidcntiary facts lo establish a genuine prelitninary issuc” 

which would serve as a justilication for the stay (New I~umpshire Indiw7. Co. v. l.’lore,s 2002 WI, 

377039, 2002 N.Y.Slip (Ip. 40024(17) m.Y.Sup. Ct. 20021; .see, c.g., /n re E‘nipirc M H / .  J17.s. Clo. 

11 A’liri, 130 A.13.2cl 365 ,  366 [ 1 st Dept 19861). As such, the court niust decide three thrcshold 

qucstioris: (1 ) wlictlicr (he partics made a valid agreement; if so, Ihcn (2) whether the parties 

complied with the agreement; and (3) whether the claim sought to be arbitrntcd is b a n d  by thc 

statute of limitations (,wc C’oopcr, 2 1 AI13d at 759; Smith Barney, Hrri.ri.s lJ1?17ar~ 13 C ’ o . ,  !ma. 11. 

LirL,kie, 85 NY2d 193, 201-02 [19951. 

1 1  
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In the instanl case, tlie court iieed only answer the first question. Wlierc an uiiliccriscd 

contractor demands arbilr-alion pursuant to tlic ternis of a home improvement contract, the court 

has the powcr to stay ai-hitriitiori. Ihe issue of cornpliance with the liorne iml~rovc~nent license 

statute is for  tlic court rntlier than the arbitrator (scc Mu//cr 01 Hc.lZer, 178 ALXd at 195). Where 

the contractor has not complied with the license statute at the time the agrcumcnl was enlercd 

inlo o r  at tlic timc tlic work was performed, making the agreement unciiforccablc, tlic contractor 

cannot scclc arbi trillion to enrol-ce that agreeiiicnt. 

I n  accoi-dancc with the court’s holding in section 11, that the agreement is unenforccahlc, 

the court holds that the dispute is not arbitrable and arbitration is permanently stayed. 

1V. PE‘L‘JTIONEIIS ARE ENTIT1,LI:D TO JN,JUNCTIVE ICEJ,IEF 

Notwitlistanding tlic court’s determination that Rcspondeilt lucks standing to avai I itscli‘ 

of the court o r  to rcquirc arbitration, Kcspondent’s argument that Pcti tioners failcd to meet thc 

stmdai-d [or injunctive rclief is specious. 111 the iiistant casc, a valid basis for disturbing the 

.v/cr/z/.v qcio and grariling injunctive rc l id  cxists. 

While ordinarily thc liinclion of a preliminary injunction is to prcserve the stutz~s p u  

until a tlnal dcteniiination upon tlic riicriIs can he niadc, “[t]lierc is IIO qucslioii that in a proper 

casc the Suprcme C‘ourt lias power as a court of equity to grant ;I tcmporary irij~~iic~ioii which 

mandnles spccilic coiiduct ,..” (McCILiin v. Koch, 70 NY2d 109, 1 16, ( 1  9871; S C I J  o h ,  S’/‘(crlc I!. 

S o l i f  A/lrrnirgcmcr?t (.‘orp., 128 Misc2d 767, 767 LSup. CY. N.Y. Co. 19851 [an iri.junction may be 

used to either restrain or coinpel performance of an act]). ‘The dccision whether to grant a motion 

for pi-climiriary rcliel is comriiiltcd to the sound discrction of the trial court (we Doc v. Axclrod, 
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73 NYXl 748, 750 11 9881; ./ig,ql/,s 1'. f'ciwlcs, 202 AD2d 341, 342 [ 1 st Dept. 19941). 

'I'hc test is whether a movant has shown: "( 1) a likclihood o f  ultirnutc success 011 the 

merits; (2) tho prospect of irreparablc injury if tlic provisional reliel' is withheld; and (3) a balancc 

of tlic oc1uitit.s t.ipping in the moving party's favor" (Doc, 73 NY2d at 750; Hoiising WorkLs, fnc. v. 

C'i/,y ~ / ' ' N L w  l'ork, 255 A112d 209, 21 3 [ 1 st Dept. 19981). Proof establishing tlicsc elemcnts must 

bc by affidavit. iiiid other compctcnt proof, with evidentiary detail ( x c ?  ,Sc:ollo v. Mci, 21 9 AD2d 

I X I ,  182 [ I  st rkp t .  19961; F d ~ ~ r g e  Irilernutionnl h c .  v. DiPinti, 109 AD2d 235, 240 11 st Dept. 

19851). 

In  addition, where as here, the injunctive relicf would upsct the , s l o t z ~ s  quo and grant some 

i i ~ r m  01' tlic ultimale rclicf rcquestcd, the movant has the heightened burclcn or showing that 

exlraorclinnry circumstanccs warrant the relief (see Kosrx  IIuir S<y/iLs/x v. Jirhcr Food C'olp., 2 I 8 

~ 1 1 2 d  793,794 1pd riept. i9c)q). 

Clearly Pctitioners have a lilcelihood of success oil the merits (szipra, sections I1 and 111). 

The prospect or'being compelled to participate in arbitration is dctrinieiital to I'elitioncrs because 

Rcsponclcnt has no riglit to arbilration. Moreover, the balancc of the equj.tics are clearly in favor 

of l.'etitioners hccnuse the magnitude of tlic public policy behind the liccnsing statute is so strong 

that it outweighs any claim that Pctitioners are bcncfitting improperly or any loss that 

I<espoiident might su1l'er. 

C 0 N CLUS I 0 N 

l.:or. tlic foregoing rcasons the coui? holds that it is reasonably clear and ascertaiiiablc that 

Krspondcnt is a valid New York cor-pol-ation; that the Agreement i s  unenhrceablc because 
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Kcspondcnt's liccnse was void at [he time that the Agreemcnt was cntercd into and at the time 

tlic work was pcrfi)rmcd; and thal thc disputc is not arbitrable. 

Accordingly, it is licreby 

O R  l ) E R I ~ l )  h a t  Pctitioncrs' motion 10 pcrmancntly stay mcdiation and arbitration 

iiLteiiiptcd to bc had by 12t.spondents is granted. 

This coiistitutes tlic decjsion and order- of the court. 

CAROL EDMEAD 
J.S.C. 
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