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1ED ON 311512006 

SUPREME COURT OF THE STATE OF NE YORK - NEW YORK COUNTY 

PRESENT: Hon. KARLA MOSKOWITZ 
Justice 

TAI’I”TINCXR, S.A., COMYAGNE FINANCIERTAITTINGER, ANNB- 
Cl A R E  TAI‘IHNGER, CLAUDE TAIT’I’INGER, M lCHEL TAI‘ITINGER, 
JEAN ‘I’AITTINGER, F W C O I S  I)K LAAGE DE MEUX, PATRICE DE 
MARGKRIE, PATHICXA DE GALAHI) DE BEAIW, JEROME HENRION, 
PlKliLtE-CIIRIS’J’IAN TAI’I”I’1 NGER, PIERRE EMMANUEL TAITTINGER, 
CHRISTOPHER DE MARGERE, COI,I,ETTE DE MARGERWJ, MARTE 
CLO1’HIDE HENHION, HUGHES ‘I‘AITTINGER, HELEN BLONDEA[J EP 
RENOUX, JEAN-CLAUDE M KYER, GUIL1,AUME DAW, BIUGIT‘I’K DE 
WARREN, SOCIETE FONCIERF,, F’INANCXER E l  DE PARTIC1 PATIONS, 

PARlBAS, CFtEDl’I’ COMMERCIAL DE FRANCE, CAGNAT & ASSOCIES, 
JACQUES CAGNAT, BACCARAT S.A., CHARGES HENRI PIUPPI, 
PIERRE I ) K  MARGEHIE, JEAN HENKION, FRANCOIS D’AULAN, 
GERARD MESTHALTJET, THlERRY DE MONTHRIAL, PliANTZ 
TAl’l”I’INGER, PASCAL MAI,HEQlII, FRANCOIS TERRBN, and JOHN 
IWES 1-4, Dcfendunts. 

PIERRE YKUGEOT, ODD0 ET CIE, JBAN-PIEHIIE; PINATTON, BNP 

X 1_______------_1-___---------”*----------------------*”---------.-.-””--------------------------- 

Thc followinK papers, numbcrcd 1 to werc rend 011 this motion to/for 

Noticc of Motion/ Order to Show Cuusc - Affidavits - Exhibits 

Answering Affidavits - Exhibits 
/ 

Replying Affidavits 

Cross-Motion: u Yes TI No 

Upon the foregoing papers, il is 
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INDEX NO. 122663/2000 

MO’rlON DATE 

MOTION SEQ. NO. 0 I5 

MOTION CAL. NO. 

- 
PAPERS NIJMEIEREL) 

ORDERED that this motion is decided in uccordancc with the accuinpauying Dccision And 
Order. 

Dated: Marchfi, 2006 Y KARLA MOSKOWITZ J. s. c. 
- 
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-;igii i 11 s t- 

T A I TT I NG 1l It, SI A,, C' O M P AGN l! F I N ANC I E R 

'1 'A I TTTN G E R , MI C HE L T Al l ' l l  N (1; E R , 3  E AN 
TATT'l'INGEK., FlIANC1OlS DE LAAGE DE MEl!X, 
I'ATRTCE DE MARGERIE, I'A'II<ICIA I3E (;AT.,AlIL, DE 

TAI'1"l'I NGEII, PI E R  RE EM MANIJEL TAITI'I N G ER, 
C'I IR1S'I'OPI:IER DE M.AlIGERIE, COLLETTE DE 
M A RGEli I E, MAR 1 E C: LO'I'H I D E I IEN I< I ON, H I! G FI ES 
TAITTINCER, [HELEN RJ,ONDEALJ El' IIENOUX, 
.IEAN-C.'LAUI>E ME,YElI, C;LJU,J.Al!ME DARD, 
BRIGITTE DE WARREN, SOCIETE FONCIERE, 
FINANCIER ET .DE PAK'I'ICIPATIONS, PIEIWE 

PIN ATTON., EN P PAR I BAS, ClI ED IT COMMERCIA I., 
DE FllANC'E, CAGNAT Sr. ASSOCIES, JACQUES 
CAGNA'I', BACCAIMT S A . ,  CHARGES HENM 
FILlPPI, PIERRE DE MARGEIUE, JEAN HENRTON, 
FRANC 0 IS r) ' A 1J LAN, C; E R A R 
TI ITERRY DE MONTRl<IAI,, FRANTZ TAI'l"TINGER, 
PASCAT, MALBEQIJI, FRANCOIS TFIUWN, and 
JOHN DOES 1-4, 

DKCISION and ORDER 

TAI'I"I'INCiER, ANNE-CLAIRE TAI'I"I'INGER, CLALJI3G 

REARN, JEROME I IGNIIION, PIGIIKE-CHRISTIAN 

I'EUGEO'I', (3D.DO Er CIE, .1ERN-PIEl<i<E 

ME S T K ALLET, 

Defendants. 
X 

Mosknwitx, J.:  

Motion Secl~iciicc Nos. 015, 016, 017, and 01 8 are consolidaled for disposition, aiicl arc 

disposcd o r  in accordaiice with the hllowiiig dccisioii and ordcr. 
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Derendants Taillinger, S.A. and C’ornpagie Financicrc Taittinger (CfT) move lo dismiss 

tlic amendcd complaint for lack of personal jurisdictioii; ~o‘or-iim non convcnieiis; becausc the 

claims mist bc asserlcd dcrivalively; aiid becausc tlic c l a im arc barrccl by coll:i.teral estoppel and 

I-es judicala. Lkfcndaiits Anne-Clairc Tailtiriser, CI:iude ‘I’aittinger, and I’atricc TIc Mar-geric 

niovc to dismiss 011 the samc g-ounds, but also seek dismissal on staliitc oP limitations grounds. 

Defendant H:icca.rat S.A. moves to dismiss for lack of personal ji.ii-isdiclion; I’oruiTi non 

conveniens; shliitc ol‘ 1imitatior:is; hilure to state a claim; and based OH tlic doctrines of law 01 

tlic case aiid rcs jildicata. Deferidant Societe Des 1 lotels Coiicorclc seeks dismissal foi- 1oriiiii Iion 

convcnici.is; Liilurc to st2it.e ;I claim; becausc ol‘ LiiiIiire to asscrt Ihe clainis dci~i~i: t t i~ely; atid Ilic 

s l a lu t c o I‘ I im i I ;i t i o I i s , 

The c l a im in this action ai-ise out olplaintiff Aslier B. Edclnian’s investnicnt in  ;i Frciicli 

coriipa1iy, Socictc du  Louvrc (“SDL”). Mr. Edelman and the various inveslmcrit aiid 

maiiagcment hiids he established for th is  investmulit held a miiiot-ii.y shareholder iritcresl in 

SDI Plaintiff Edeliiian was dissatisi-jcd wilh the management o r  SDL, hi-inging iiiiiiieroiis 

actions, over a six-year period, in the French coni-1s for breaches of Frcnch law, scvcral 0 1  which 

are slill pending. Edelman and lhe Edclrnan entities brought this aclion, not against SDL, but 

against ‘l’:iittirigei-, S.A., CF‘l’ arid other defcndants, for tortious inlcrfcrcnce, breach of liduciary 

duty, iiiijust cnrichment and corivcrsioii, bascd on 11ie s;mc uiiclerlyirig lhcts regarding tlic 

manageniciit olSDI, as are h c  subject of the French litigations. PlaiiitiPk claim that the 

Taittingcr Ihmily miis SDL, as a h i i i l y  licrdom, for tlicir own bcnclit, and at thc expense of t l x  

interest c) 1‘ minority shareholdcrs. 

~ 1 i e  moving deferidants a11 contend that cxtciisive ciiscovcry, conductccl pursitant to 
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CPLR 32 1 1 (cl), has clcnionstraled that this coiirt lacks personal jurisdiction ovcr thcni as  fool-cigri 

cleVendanls who do not do business in New York, and that, in any cvclit, New York is 81.1 

inconvcnicnt I‘orum lxcausc tlicrc i s  little contact with this fonm, all of the wrorigs enianatc 

li-om Francc, the witncsses and docuiiieuts arc tlicrc, and Frcndi law would likcly apply. 

Dcf’cndmts iiii-tlier contcnd that. thesc clainis are dcrivative, i m l  plainti flk imay 1101 pursuc Ihe 

claims individiiaIly. Further, h e  dccisihiis in  lhc French litigations have collateral cstoppel/rcs 

j ~ l i c a t a  cfr‘cct, barriiig relitigation ol‘these claiiiis. Several of tlic c-lekndanls, wlio were either 

first narned i n  llic amendcd complaint, or who were tirough1 in again after being dismissed liom 

h c  original coniplaint, also x s e d  that thc claims arc untiiiiely. Scvcral of thcm furtlier iisscrt 

that the amended coinplaint hils to allcgc any substantivc k t s  against tlicm, and, thcrcfc,re, the 

court slioiIld disniiss thc plcncling Tor failure to state a cause of action. 

UACK(;ROUNI) 

‘l’he Parties 

Plaintiff Asher B. Edclman rcsidcs and has a place of husiness in New York. Aiiicnded 

Coinphiit,  11 I . Plaintiff A B .  Edelmaii Managcmciil Co., Inc. is a New York corporatiori, with :i 

principal place of business here as wcll. Id., 11 2. The remaining plaiiitifls, 1derred to as the 

“Eclelnian Fiinds” in the complaint, arc foreign coiiipanies or partnerships, tione of which are 

oI~ylli7cd or incoiporatcd in New York. ut, 1\11 4-9. The amcnded coniplaint alleges that the 

Edclmiiri Funds, the non-New York plainliffs, arc shareholders of SDL, a FI-ench corporation (M., 

11 19) and that the Edclninn Piitids purchased these shares in Francc, where SDL shares are tr-adcd 

on the Pal-is Stock Exchange. Id., 1111 19-20. 

Defendants ‘I’aittinger, S A .  arid CFT arc French corporations, with principal officcs in 
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Fraiice. Defendants Baccarat S.A. a.nd Socicte des Hotels Chncorde (Chcordc)  arc also French 

corporations with 1Jrincipal placcs oIbusincss in France. Plainti allege thal Baccarat S.A. has 

a wholly owiicd subsidiary, Baccarat, Inc. (Raccarat IJSA), that mainlains offices in New York 

aiid New Jcrscy, :mi that Chiicorde, that SDT, wholly O W I I S ,  h i s  ;i wholly nwlied subsidiary, 

Cloncordc LISA, lhat has al-I orfice in  New York. ‘I’hc iiidividiral dcfcndiunts that are lhe siihjcct o l  

thcsc motions ;ire all residents olFrance, with placcs of busincss also in Francc. 

l’h e A in en (1 cd C h i n  p I sin 1 

‘l’h e ;i 111 c I i d MI co 111 p 1 ai ii t a1 1 eges Ilia t dcJ‘C~icI an 1 s 11 ;tvc ii I i si11 an aged S D I ,, Plain ti ITS a1 I cgc 

that the Taittiiiger Liiiiily ran SDL for their own Iienctit, aiid nol in thc interests of thc public 

sharclwlders not coiineclcd to dcleiidant ‘I’aittingei-, S.A. or tlic Taittingcr family. Id., 1111 23, 27. 

P 1 ain l.i ffs ’ all cg a t i o 11s o f In i scon d 11 c t i ti cl tide the fol 1 ow i 11 g : d e fc n d a Ii t T ai t t iiige r, S . A. 11 as ri.111 

SDL as a family “ficli~om” for the henelit of lhc Taittinger family ( ,h iended  C:oqlaint, 71 33); 

dcfieiidants Iiave managed SDL in a way that Iiarniccl minority sliareholders but benefitted tlic 

‘i’iiitlingci- fiiiiiily (u., 1111 21, 67, 75); lhe Taittinger family conspired with vaiious companies and 

the Pcugeot i-iri:~ily~ aniong olhers, to discnhichisc l3elriian and the Edelnian Funcls (u., 1111 3 I ,  

33-37, 67); SDr+ at thc direction of thc Tai thgcr  fatnily and Taittiiiger, S A . ,  sold its interest ill 

a Frciich bank, Ranque du h i i v r e ,  to Credit Commercial de Francc, at ;i lower price than i t  could 

have reccivcd fironi another biddcr (u, 1/11 38, 67); Taittingcr, S A .  and the Taillinger family have 

causcd SDL lo pay Taittiliger fimiily iiiciiibers for “no show” jobs, and jobs with high salaries 

whci-e lhey pcrhriii l i  ttlc or no scivicc ([d., 1/11 24, 47, 67); Taillinger, S.A. and the Taittiiigcr 

fainily havc dcliberalcly kept thc sharc piice of SDL at an artilicially low lcvcl roar tax purposes 

(u., 11 44); ‘l’aittiiigci-, S A . ,  CF’l and Lhc Taillinger family place their own self iiitcrcst ahead of 
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the rest ol‘the shareholders (u., 117 21, 23, 44, 77); and Taittinger, S A .  and tlic Taittiiiger family 

havc ca~ised SDI, to spend unjustiticd monies to prevent Edelman Vrom acqiiiiing SDL (us, 1111 

50-52, 67). None of these ircls arc allcgcd to havc occur~cd in Ncw Ynrk. 

Based on these nllcgations, h e  amcncled coniplaint asserts fivc ca~.iscs dact ion:  Lhc tirst, 

againsl all dcr‘cndants for tortious inlerfercncc with economic advantagc; tlic sccoiicl against 

‘I’aittingei-, S.A., C‘FT and the individual Tai ttiiiger delttndants Tor breach of fiduciary duty; thc 

third against Taittinger, S A .  and tlic individual Taillinger dcl’ciidanls [or l>rcxIi or  liduciai-y 

duty; thc fourth and fifih against all defendants h- iiri.just enrichment anti convcrsion. 

The Frcnch Litigations 

Plainti Ilk M tisciiiii Partner, Musk  Par-lners, Edclman Valuc Partncrs and Edelman Valuc 

Fuid (the Edcliiiaii Funds) i-irst succi defendants ‘I’aitlingcr, S.A., SDL and otlicrs in lhe ‘~ribuiial 

de C‘ornmerce dc Paris in .Iiinc 1998 (exhibit 2 to Affirniatioo orJessica M. Klein). The Edclriiaii 

I~uiicls based their claims on allegations that the ‘I’aittiiigei- hrnily coiitrolled and dircctud SDL 

and iiiisuscd their control to harm Edclman (u. at 4, 7). Plainti 

relief. On the same clay, dune 17, 1998, plaiiitiKs filed an action against jndividual dcfciidanls 

Anne-Clairc Taillingel- and Pittricc .De Margcrie (exhibit 3 to Klein Aftinn.). In this second 

xtioll, plaintifrs asserl-cd breaches of f~duciaiy duty, wasle of ccqoriite ;issets, and violalions O L  

Fi-ench law, based on SLIL’s salc o l  treasury shares at below market prices in order to strcngthen 

‘faittinger family control arid to disadvaiitage minority shar-eholdcrs like Edclman (u. at 4, 6-8). 

The court corisulidatcd thesc actions. In :I judgiienl issucd on February I , 2000, the Frcnch court 

rejected plaintiffs’ claims (exhibit 4 to Klcin AIl-mii). Plaintirs appealed this disniissal to Ihe 

Paris Cour-l of Appeals, that upheld lhc disinissal (exhibit 5 lo Klein AIliriii.). 0 1 1  Septembcr 21, 

sought daiiiagcs arid othcr 
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2004, the Suprcinc Couit of‘ Appeals in Francc rejectcd the plai11tiKs’ appeal (cxhihit 6 to Klein 

A fLi rm . ) . 

On Novciiibcr 5 ,  1998, Erlcltnan again sued SDT, in France (exhibit 7 to Klciii A f l h . ) .  

Edclriiari allegcd h t  SDL ni:ui~iymeiit I-efuscd to providc h im niid h i s  entities wilh in fortilation 

they asscrtcd they wcrc ciitilled lo as shareholders; the Taillinger family was keeping lhc stock 

price or‘ST>L low in ol-clcr to ohlain a lower valuatiori 01 their holdings; atitl SDL transfcrrcd 

ma.joi-ity control o j ’  Banquc du 1,ouvre al it lower price 1Ii:iii it coiild have received fi-om :I 

clil-Cerent hicldcr (exhibit 7 to Klein Afliriii., at 4, 8-1 2). The French court rcjected all ofthc 

plaiiitill‘s’ claims (exhibit 8 lo Klcin ALiii-iii., at 8-1 5 ) .  

0 1 1  Fcbl-uary 19, I900, lhe Edclnian Fmds lmught ;i fourth actio11 iri France against STIL 

and 11 11 tiicro 11 s 1 ndi v idu nl de fcu c h i t  s, iiic I iidi ng C: I aud e Tai t t ingcr, An ne-C‘ I ai rc ‘l’ai t t iiigei- and 

Palrice n c  Margerie, hascd on allcgatioiis similar to Iliose allcgcd in tlic amended complaint, 

including that the Tiiilliiiger family controlled SDT, and ran it likc iI liefdom; that they managed 

SDL for lhc bcnefil of the Taittingcr h i i l y  a1 tlic expense of niinoiity sharclioldcrs; Taitlingcr, 

S.A. cotispired with others to disenfrancliise Edelnirun; the Taittiiigcr hnily sold Banque du 

I m v r e  at a p t  ice helow oilier bids; STIL paid Taillinger fmi ly  meriibcrs fbr uiiiiecessary jobs; 

and lhc Taittingcr family artiikially deprcssccl the price o l  SlIL’s stock (exhibil 9 lo Klciii 

A1liI-111.). On Junc 20, 2000, tlic Fi-ench court again rejcctcd plaintiffs’ clniins (exhibit 1 0  to 

Klciii Allirni.). 011 May 3, 2002, the Palis Court ol‘ Appeals iiplidd the [rial court’s decision 

(cxliibit 1 1 to Klein Aflinn.) .  On September 21, 2004, Ihc Supreme C‘ouit oLAppeals rejected 

plainti fKs’ appeal o l lhe  dccisioii (exhibit 12 to Klciii Al‘liinn.). 

Til A ~ i g ~ i ~ t  2000, i n  a lift11 action, SDL sucd the plaintifrs here, dleging that plainliffs wcre 
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and had bccn acting in ;I inaiiiier not lo lake control oKSDT,, as they claimed, hut to n~anip~~la te  the 

stock markct hy cii-culaling falsc infomalion, wilh tlic solc purpose O F  personal profit, to the 

dctrimcnl of SDL and its sharcholdcrs (exhibit 13 to Klein Aflini1.). Eclelman aiid his entities 

countci-claim~d agaiiisl SL)L (cxhibit 14 to Klein Affirm.). 0 1 1  Oclohei- 20, 2000, in coiincctioii 

w i h  tlic counlerclaims, Eclelnian m d  h i s  ciitities liled an application in  the IJnited Statcs Dislrict 

Co~i1-1 Tor lhc Soiitlieiii District nf Ncw York, pursuaiit to 28 IJSC‘ 4 17x2, fc)r discovcry (cxhibil 15 

to Klein Afiiriii*). SDL had previously made a n  application undcr- tlic saiiic statute for discovcry 

froni Eclelman, h a t  the district coitrt had ginled (scc Id. at 1). Edelman’s countcrclaim allegcd 

s i i i i i la r  a1lcgntioii.r: to h o s e  alleged here. I t  asserted waste aiid tiiisiiiaiiagerl7eiil based oti 

allegntiniis I h a t  SDL actcd to prolcct  id cmich its directors a id  senior- managcmcilt, pal-ticularly 

the Tailtingel- ramily, a1 thc expense of minority shai-ehotders. 

Procedural History in This Action 

Plaintiffs inilially hrought this action iii November 2000. 011 Fcbruary 2, 2001, all or the 

clefetidaiits named in  that original coiiiplaiiil moved to disniiss oti the grounds or  lack of pcrsoi1al 

jurisdiction, forum noli convciiicns, collateral cstoppel/res judicata and hilure LO state a claim. 

On Atigiist 8, 2001, this court heard 01-31 argument oii the iiiotions to dismiss (exhibit 18 to 

Klciii Allinn., A~igiisl 8, 2001 Traiiscripl). Aftcr a comprchcnsive analysis of the variolis bases for 

the motioiis, iiiclding the Lorurn non conveniens factors, this court dismisscd the complaint as to 

all dcl’cudanls, some 011 lhc groiind of failure to state a claim, scme h i -  lack of jurisdiction and 

some on Lhc groiind of f ~ - u m  non convciiiciis (exhibits 18 aiici 19 to Klcin Aflimi.), 

Plainti lls appealed this decision with I-egard lo dcfciidants ‘I’aillingcr, S.A., CFT, Antic- 

Clairc Taittinger, klaude Tailtingcr, Jcan Tailtingcr, Michel ‘l’aittingcr, Baccarat S A .  arid ODD0 
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et Cie. I’lainliffs did not appeal tlic dismissal o l  thcir case against Patrice Dc Margcric. 

011 Octohcr 29, 2002, the Appcllale Division a1hiiied the dismissal as lo 36 of‘tlic 38 

defendants (Etlclman v ‘riiilliiigeiq SA., 29s AD2d 301 [ 1 sl Dept 20021). Wilh respecl to 

l’aittingcr-, S.A. and rF‘l’, however, lhe Appellate Division granted plfiinti I% tlic right to takc 

j iiiisdicliond discovciy as to whether those defendants were doiiig business i n  Ncw York, piirsiiaiit 

to C‘PI,R 301. Specilically, lhat courl pcrmittcd plaiiitii~fs to takc discovcr-y OH “wlictlicr the 

cotiiplex corporale relationships involved the parciits’ cxcrcise o r  control ovei their subsidiaries” 

(u. at 302). The Appellale Llivision delermincd that discovery was properly dcnicd ns to tlic 

iiidividiial ‘I’aittingcr family iiiciiibcrs aiid as to the othcr coiyoiate ddendiiiits, because llierc was 

iici basis for claiming that discovery would yield facts relating lo [heir doing biisiness in New York 

(M.). It fiirllicr dctcnniriecl that h e r e  was no basis for discoveiy 21s to any of tlic dcfendants under 

C‘l’LR 302 (Id.). While notmg that the courls could no1 reach the foruni noti coiivciiiciis dcfcnsc 

u t i t i l  i t  iesolvcd tlic jurisdiction issue, the Appellate Division wciit oil lo st:itc that, Lindcl- the 

Iotalily of llic circuiiistaiices, “New York docs iiot appcnr to bc a co~ ivc~ i i~ ‘~ i t  Iortriii since the 

conlacts with this junsdiclion arc tenuous at best” (Id. at 303). 11 reasoned lhal h e  wrongs flowed 

froni coiicliict in Friiticc, tlic documeiits and wilncsscs arc in Fraiicc and the cowl woulcl likely need 

lo apply French law. It hrlhcr discouiitcd plaiutiUs’ arguiiient iegxdiiig procedural differcnccs 

bctwccii tlic coiirls i n  E‘rancc aid Iicrc, and concluded that h e  othcr factors “militate strongly 

against rctention of lhis action i n  New York” &I.). 

The 1 emaining partics ther-eupon coninieiiccd j urisdictiond cliscovcry that took over two 

ycars. 

On June 15, 2004, plaiiiliKs cioss-moved to anicnd the coiiiplaiiit to include additional 
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dcfeiidanls. On August 5 ,  2004, this court grautcd the cross motion to amcnd. 

Thc Motions to Dismiss 

\Upon completion of tlic jurisdictional discovcty, dcfcndants Taillinger, S A .  and CF‘l’ iiiove 

to dismiss this actioii rbr lack ofperson:d jurisdiction, pursuant to CPLR 301, :Ind on tlic grounds 

of foriitii IIOII conveniens, that plaintiff’s must assert the claims cleiivat.ively and tha t  the decisions 

in  tlic Frcnch litigations havc rcs judicata or collateral cstoppcl erect barring the claims. ‘fhcsc 

dcli-nclaiils aver tliat discovery has shown tliat thcrc is no basis lo concludc tliat they arc doing 

hLisiiiess in Ncw York iinder CPLli 30 I .  Tlicy 111-gl;: Ilia1 the evidciicc shows that tlicy have no 

continuous or systemalic prcscilcc i n  Ncw York. ‘I’hcy contciid that Kobr-and, a company that 

basically huys Taittiiigcr champagne froiii Taittinger, SA.  in  France and br-ings il 1.0 the U.S. to 

clislrihiitc it to its various distiibiitors, is simply xi  iiiclependent distributor, not an agent, or a 

consignee of ‘I’aittingcr, S A .  or CFT. Tlicy assert that their participation in an international wine 

expmiition in 2002, infi-ecluenl visits by Taillinger representatives to New York to meet with 

Kobraiid, ~naintcIiaIice of a wcbsitc accessible in tlic U.S., and ‘I’aittingcr, S.A.’s 83% ownership 01‘ 

Doiiiainc Camei-os’, ;L Calilbiiiiii wincry, alone or togctlicr, do 1101 support CPI,R 301 juiisdictiori. 

Taittiiiger, S A .  and CF’f furthcr urge lhal thcrc is no basis lo asscrt jurisdiction over tliciii 

tl.iroiigh SDl.’s suhsidiarics in New York - Raccar-a1 USA, Coiicorde USA, and Ailiiick Goulal, Inc. 

USA - bccause thosc suhsidia.rics arc not ageills or nicrc departments of Taittingcr, S.A. o r  CFT. 

On their foniiii 11011 corivcriiciis deIeiisc, Taittingcr, SA. and U T  maintain that thc contacts 

with New ‘York arc tenuous at bcst. They asscrt that the plaintiffs actually holding thc sharcs at 

issuc are nonrcsidents, as arc all the defendaiits; the transactions occurred in  Francc; tlicrc are 

duplicate, contemporaiicoiis proceedings in the Frcncli courts, arising out ol‘thc same Licts and 
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traiisactions; Frcnch law applies; relevant documcnts arid witiiesses arc in France; and the casc 

woiild iinncccssarily hul-den this courl. 

With respect to the remaining dcfcnscs, Taittinger, S.A. m d  CFT assert that  these claims 

are derivative claims, becausc the allcgcd wrongs were lo SLX shareholders, no1 thc p1:iititifk 

individually. l~iii~illy, res judicata and collateral estoppel bar lhc claims b x c d  tlic claims oti the 

issucs raised irnd decidcd agaiiist plailltiNs in  lhc tTrsl Frciicli proceeclirig against ’Tnittinger, S.A. 

Defendants Aiine-Clail-c ‘l’aittingcr, Claude Taillinger and Patricc Dc Mnrgcric, who 

originally obtaiiied dismissal ibr lack oLpsoOnii1 jurisdiction, again 17iovc: lo dismiss on llic s m c  

grounds as ‘l’aittinger, S.A.  and CFT, h u t  also asscrt thal the amended complaint is untinicly. With 

regard to h c  lrick oIpersonal jurisdiction, they conlend ha t  tlic cliiiciidccl complaint does not ciirc 

tlic dchiencics that Icd this court and the Appellale Division to disiiiiss tlic original complaint 

against lheni. As with the original complaint, plaintiffs conccdc that these defeiidants rcsidc and 

work iri Fi-ance. ‘I’lic ndclitional allegation that Anne-Claire Taittitigcr awl Palrice De Margeric 

lravcl to New .York to promole lhe biisincss olEaccaral, S.A. a id  Concort-le is insufficient, hccaiise 

tlicre is no allegation thal hcy  arc condircling ha t  busiiicss individually, as opposed to in their 

capacily as c)I‘ficci-s of certain Frciich companies. As  lo the timeliness issue, tlicsc dcIcndants 

contend that Ilie claims all coiiceiii conduct that occuri-ed in 1997 atid early 1998, more lhan six 

years prior to the filing of the anicndcd complaint - wlicther thal filing was dcciiiccl to have 

o c c i i ~ ~ e d  upon p1aiiitil-i-s’ cross iiiotion made on .Iiiiic 15, 2004, or i p i i  this court’s p n t  of the 

cross motion on August 5 ,  2004. ‘I’ticy assert that the tolling provision in CPLli 205 (a) for the 

terniinatioii of an actioii does not apply licrc where h e  dismissal was hor lack of personal 

jilrisdiclion. Tlicy hi-ther contcnd that lhere is no hasis lo apply thc relation back doctrine. They 
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also joiii in  thc fbiuiii iion ccmvciiiciis, derivative claims and rcs jiidicata/collntcl-31 cstoppcl 

argu m c 11 t s o f the 0th cr d e h d  an ts. 

Dekndant Biiccaral S.A., dismissed originally for lack of personal jurisdiction, is seeking 

dismissal of thc amciidcd coinplaint on the saiiic ground. Baccarat mailitairis that tlic dccisiori by 

lliis court and Ihc Appellate Division, holding that tlicre was 110 Jurisdictioii ovcr it and 110 basis 

even for jiirisdictiond discovcry, arc law o C  the case aiicl res jiidicala. Baccaral also contends thal 

the amended coinplaint Fiils lo slate a claim againsl it, alleging only two stalemenls lo llie effecl 

that it has a subsidiai-y with a New York office, and tliat the individual dcfcndants travcl to New 

Yorli lo proiiiotc tlic business oi‘Baccarat. Baccaral contends lhat lhis amended complaint fails Io 

allcgc that Raccarat ciigyged in any wrongdoing. It joins in the other dcfcndants’ arguments oii 

forum non co~ivctiiciis. 

I )efeiidant Concordc, llic only iicw ddecndaIil w i h  I-especl lo the amended complainl, 

siiiiilarly asserts that there are no akgalions of wrongdoing against it in  the aiiiciidcd complaint, 

and so (lie court should dismiss against Concorde for fiiilurc to statc a claim. It coiitciids that thc 

slaliitc of liiiiitatioiis [or [lie claims has expired, aiicl there is 110 basis [or the applicalion of thc 

relation back doctrine. l;inally, it, too, joins iii the fbriirii iion conveniens iirgumenls. 

DISCIJSSION 

The court grants dekndants’ molions to dismiss arid dismisses the miended complaint. 

Tlic threshold issue iii tlicse molions is whethcr this court has personal jurisdiction over the 

diff‘crcnt clcli;.ndanls. The prior iiiotioii and appeal has limited tlic issue ofpcrsoiial jurisdictioii 

over d e h d a n t s  Taittitigcr, SA. and CFI’ and granted jurisdictional discovery only 011 the issue of 

whelhcr these dekndmls were doing business in New York. ‘l’he courts rcjectcd long-arm 
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jurisdiction uiitler C‘PLK 302 and the pleadings in the amcndctl complaint also fail to raise any 

I basis Ihr jurisdiction utider that provision, 

I To dercal a iiiotioii to disniiss for lack of pcrsorial jurisdiction, plailitifTs need only niakc n 
I 

prima f x i c  showing (s Hoffritz for Cutlery, Tnc. v Aniaiac, 1 Ad., 703 F2d 5 5 ,  57 12d C‘ir- I9S51). 

TTowevcr, tlic parlies have engaged in substantid jiirisdictioiial discovery, and ncitlicr pal-ty h a s  

r q  iiesled :iii cv i deiiliary licai-ing 01- tri al . TI1 c i - c h e ,  p lai ti t i  ITS iiiiis t s ~ i  bslan ti  at c tli ci r j 111-i sd ic 1 ion al 

dlcgations with I-ekreiicc to tlic cvidencc, and tlie moving dcfcndaiits musl prcscnt proof reliitiiig 

the plitiiiti l-k’ jurisdictio~id allegations in ordei- to prevail (s Saiikar-an v Club Medilei~anee, 

u, 1998 WL 433780 [SD N Y  19981). As discussccl below, plaiiitiffs liave fiiiled to support their 

allcgations, aiid dckndaiits haw met their burden with iindisputecl proof. 

C‘PLR 30 1 confers gcneral jLirisdictioii over any foreign coiixmlion “doing business” 

wiihin tlicjui-isdictiori, regardless of whether thc cause of aclion ar isu oiit of Ihat trarisactiuii or 

tmsiiiess (Landoil Resourccs Coip. v Alcxarider & Alexander Servs., Inc., 77 NY2d 28 [lc)OO]; 

Laiif‘cr v Ostl-ow, 55  N Y 2 d  305 [ 19821). The corporatc clckiidanl riiust be doing hsiiicss in the 

stale at tlic time p1:iiiitiKs coriiitic~icc the action (Lwcastcr v Colonial Motor Frei&t Line, Inc., I77 

AD2d 152 [ I  sl Dcpt 19921) and not occasioiially or casually, “but with a Liir mcasure of 

pcriiiiiiicricc m c 1  continuity” (Taws v Susciuehannn Coal (’os, 220 NY 259, 267 [ 19 171; accord 

LauTer v Ostrow, supra). ‘I‘he tcst is a praclical one: “is the agg-egate of tlic corporalion’s activities 

in lhc Slate such that i t  may be said lo hc 'present' in the Slate” ( 1,aufer v Ostrow, 55 NY2d at 

3 10, quoling Tauza v Susyiiehanna Coal Co., 220 NY at 267). In ddition, under constitutional 

requirements oUdtie proccss, [tic quality and nature d tlie corporation’s contacts miisl be sufi’icienl 

to niak; it rcasoiiablc and just, according lo traditional notiom a1 fair play and sirbslantial justice, 
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to require il  to dcfciid a11 action in the state (Intemalional Shoc Co, v Washington, 326 US 3 I O ,  

3 1 6 11 9451). 

Tlic fiictoi s, mder  bolh aiialyses include the existencc of an office; tlic prcsciicc of 

cniployces; the solicilalion of husincss; and the prcsciicc of bank accounts or otlicr property in tlw 

state (lhffrit/ for (’utlcry, Tiic v Aiiiajac, T,ld., 763 F2d 5 5 ,  supra; see Bryant v Finnish Natl. 

Ail-line, IS  NY2d 420, 4?2 [ 19051). 

It1 this case, llie court l‘inds that t lwe is 110 C‘PLK 301 jurisdiction ovcr dcfcndants 

Taittiiigcr, S.A.,  C‘FT, individual clefendank Annc-C‘lairc Taittmgci, C‘latlcle raillinger, I’atiice Lle 

Margeric, Raccarat SA. ,  or Concorde. First, with rcspcct to del‘endaiits ‘I’aittinger, S.A. and C‘VI’, 

plaiiiti ffs liave fiiiled lo prcscnt :illy cvidciice oIthese Lictors. Iiislcad, ‘I’aittingcr, S.A. : i d  C‘FT 

have prcsciitccl uncontrovcrkd evidcncc that iicither of. them has any ofiiccs, bank :mnun ts, 

inveslmciil accom(s,  property or cniployccs in New York, and that ncithcr entity pays taxes licrc 

(8ct: exhibit 20 to Klcin Affirm., Deposition of  Picn-c Eiiiiiiaiiiiel ‘17aitlingcr [PET], datcd Octolxr 

24, 2003, lit 45-47, 54-55; exhihi121 to Klein Affinii., Court Dep., a1 28, 44, 11  5-1 7; cxliihit 22 to 

Klcin Aflimi., Deposilion or  Claude Taittiiiger [(T], datcd October 28, 2003, a t  146-48; exhibit 23 

to Klein Affirm., Deposition of Michcl Taittinger- [MT], daled Octohcr 31, 2003, at 42-43). 

In the abscnce of these fiictors, plaititdfs have asserlcd various tlicories loor C‘I’LIt 30 I 

juiisdictioii ovur these two dcl’ciidatits. Fiist, plainliffs contend that lliei-e is jurisdiction over 

I a i tf i i ip-,  S A .  llirougli Kobrand, a rion-party that distributes ‘l’ailtiiiger, S.A.’s products in Ncw 

York. PLiiiitiILs iirge that the Taittinger consigns its products to Kobi-and, that does not liavc to pay 

‘Tailtirigcr unti I it receives paymcnt Troiii its own distributor Pcel-less, and h i t  Kobrand docs not 

accept any risk. Thus, plaintills niaiiitaiii lhat TaitLirigcr, S.A. is making direct sales in New York 
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tliroiigh Kohraiicl. Plaintiff.. liirther assert that Kobrand is Taittinger’s New York a p t  and that 

Kobrand’s sales of llic proclucls of Taittii:iger, S.A. and of Domainc Carneros, a California wiiiciy 

afwhich ‘I’aittingcr, S A .  is 83% shai-eholdcr, in New ‘York :ire attributable lo Taittingci-, S A .  

Plaintiffs point to evidcncc tlial Taillingcr dictates thc cx-ccllars price of tlic product that Kohraiid 

orders; tha t  ‘I’aittingci-, S.A. pays hr a 10% rnarketing budgct rbr all dislribiitors ol‘its Imx1iicI.s; 

that i t  works with ICotmiid on its markcting p1a.n; h:it certain Tiiittingcr cxeculives travel to New 

York arouiicl once ;I yeat’; illid thal Taittinger acccpts jLiiisdiclioii in  Ncw York undcr its operating 

agi-eenien t with Kobrand. 

It  is well-established that the mere salc o r a  maniif;icti1rei.’s products through aii 

i iidcpend en t d i s tri b II t o I-, 11 ow ev er s ubstnn t i 31, is in  si1 ffi c i cn t io j 11 s t i fy tli c c x ci-ci s e of j ~i r i sd i c t i o i i  

iiiider C P L R  301 ( s - ~  Dclaqi v Volkswaficiiwerk A.G. or Wolfshrg,  Gcniiany, 20 NY2d 426, 433 

[ 19721; .Iiirliquc, Inc. v Aiisli-a1 Biolah Pty.. Ltd., 157 AD2d 637 [Zd Depl 19921 [prcscnce of Ncw 

York distiibulor not ciiough for CPLR 3011; Jazini v Nissari Motor Co., I48 F3d I8 1, 184 12d Cir 

1998 I[h-eigii 1i iandxhrcr  1101 doing busiiiess simply becausc it sells product tlirough New York 

distribulor]; McShan v Oiiiega LoLiis RI-andl ct Frei-e- S A . ,  536 F2d 5 10, 5 17-1 S [2d Cir ‘I 9761 

[sales, even i f‘substantial, forcigii rnaiiiIhctLirer’s goods tliroi.rgh indcpciident agency, clocs not 

niake nianuhcturcr subjecl to CPLR 301 juriscliclion:l). ContraIy to plaintiffs’ allcgnlioIis, Ihat are 

completely unsupported hy r e h e n c e  to any documciits or deposition testimony, Kobrand is ai1 

indepcndenl distI-ibut.or of Taillinger, S.A.’s products and is not a11 agent ol‘tliese dei‘endrints. ‘lhe 

cs c 1 11 s i v c 11 is t rib LI t i cm a grecr TI cii t bet w eci i Ko bran d and l a i  11 i ti gc I-, S .A. clearly s t nt.es t hat  : 

KOBRAND shall havc no right to act as agent ~ O I -  TAl‘l’TINGER in 
any respect whatsoever . , , [nor incur] any liahilitics whalsocvcr 011 

’1’A ITTINGER’S behalf, or otliei-wisc establish or inipose any 
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obligation or liability againsl ‘I’AITTINGER. 

Exhibil 24 to Klein Affirm., at T 1000074-75. Michael Quinllus, thc senior vice-president and thc 

director of llic supply relations cicpartinent at Kotmnd, attcstcd at his deposilion lhat Kohrand does 

not have the aulhority to mler inlo agrccments or makc salcs comnhmenls on Taittingcr, S.A.’s 

behalf, and that it intis1 buy the champagne from Taillinger, S A .  lxforc it cat) sell it lo anolher 

disti-i bulor (cxliibit 0 lo PlaiiitiNs’ Statement oi’Jurisdiclion, Deposilion of Michael Quinttiis, 

dated Fcbruaiy 24, 2004, at 3 I ) ,  I le slated lhat Kobraiid eslablishcs ils own inarketiiig aclivilics, 

m d  hcrc is nomially no discussion with Taillinger, S.A. about tliciii (Id. at 108). He li1rtlIcr 

atlcstcd that Kohraiitl clues not consult with Txi ttingcr, S.A. aboul the pricc Kobrand sells lhc 

products, 1h:it Kobrand sclccts its own dislributors lo dislrihulc tlic Tnitlinger products i i i  the U.S. 

nncl that i t  docs not consult with Tailtingcl-, S A .  about tlic selections (u. at 89; see Coui-t Dep., at 

49-50). 

Dekndanls presenl fiirtlicr pwol lhat while Taittinger, S.A.  gives Kobrand ;i 10%) discount 

lo be used lor markctiiig (lie products, Kobrand determines, on its own, how and to whom the 

Tailtingel- c1iamp:igiic is markctcd in New York (PET Dep., at 140, Court Dcp., at 101) and 

Kobrand cletei-mincs the pricc it  cliarges lo its own cus~omcrs (PET Dep., at 110; Court Dep., at 

64). 111 fxt ,  CYmde ‘l’aittinger, lhe chief cxeculive officer olTaillingcr, S.A., staled specifically 

that Kobi-and is free lo dispose of the advcrtising fuiids as it deems lit (CT l k p . ,  at 123). This 

piml’ol lhc scparate and indepcndent nalure of Kobrand and thc lack oI’i’ailtitigcr, S.A. ’s conlrol 

over Kobraiid’s activities, dcl‘cnls any arguiiicnt thal ‘I’:iittjngcr, S A .  was doing business in Ncw 

York through Kobrand. 

Standard Wine’& Liciuor (lo. v Rotnbay Spirits Co. (20 NY2d 13 [ 1%7]), that dchidaiils 
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rcly ~ipon, is factually similar and disposes of plainlin‘s’ thcnry thal Kobrand is Taitlinger, S.A.’s 

agent. In Slandard Wiiic, the Courl of Appeals hcld thal an indcpcndcnt distributor was not an 

agent oca lbrcjgii liquor rnaniifiictitrcr. Tlic dcfcndanl, Bombay Spirits C h . ,  had 110 offices, bank 

accounts, plionc: lisliiigs or  warchouses in New York (N. at 16). It had given llic cxclusive righl to 

dislrihute its products in tlic U,S. to Penrose, a Pcnnsylvania distributor. Pcnrose bought the goods 

Ikom Bombay F.O.R. Grcat Britain, iiiiporlecl thciii into the 1J.S. and sold them a1 a profit to liqiior 

wholcsalcrs aiid dislribulors &I.). Tlic Court of Appeals l’ound iio hasis hi-  lhc asscr-lioii o r  

jurisdiction over Bombay (M. a1 17). Tlic court spccilically coiiclutlcd thal h e  record w x  clcw 

that Pciir-osc “dcalt indcpcndcntly oCBo1nbay and was riot the lattcr’s agcnt” (H.). ‘l3c Court 

dismissed lhe Lict th;il l’enrosc nctcd as Bombay’s agcrit in filings with the Stntc 1,iqLior Aulhoi-ily 

(U.). 

Similarly, hcrc, Kobrand has been givcn tlic cxcliisive 1-ighl lo  clistributc Taillinger, S.A,’s 

champagne i i i  lhc [J.S. Kobrantl buys tlic product from ‘Taillinger, S.A. FOB France, impor-ts it to 

tlic U.S. niicl sclls tlic champagne at a profit lo wliolcsalcrs and clistrihiitor-s. Kobraiid takcs the risk 

o f  loss in 11-ansil (exhibit 0 to Plaiiitiflk’ Statcnicnt o€.lurisciictioii, Qiiirittiis Dep., ill 110-1 I ), 

maintains its own invcnlory and cannot retuni the produd if i t  is not sold. It clcals indcpeiidently 

with Taittingcr, S.A., aiid is not its agent. 

I’laintifCs argiie lhal Kobrand is a consignee of ‘l’aitlinger, S.A.  Plaintiffs point lo lhc tenns 

“Ship and C’onsign lo” on [lie preprinted “Purchasc Ordcr” form Kobi-and used whcn p~irc1i;isiiig 

clinmpaglie h ~ i i  Taittinger, S.A. (cxhibit Q to PlaintiKs’ Slateiiicrit of Jurisdiction) and that 

Kobra i~d’s  dislributors in ccrtniii instances pay Kobrand b c k m  Kobrand pays Taillinger, S.A. 

This ar-guniciit is unpcl-suasive. Mr Quintlus clearly teslilicd that, in  311 inslances, Kobi-and 
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taltcs title to 7’:iiHiIigcr, S.A.’s product when it lcavcs Taittinger’s warehousc in  France (exhibit 0 

to Plaintifk’ Stateiiienl of Jurisdiction, Quinttiis Del,., a1 1 10-1 1 ), Ilc explained that there ar-e 

tlircc ways in which Kobraiid distributes l’aillingcr champagne. The first involves Kobrand 

purchasing the product Iroiii ‘l’:iitliriger, storing it in Kobrand’s Bcaunc, Fraiicc warcliousc arid then 

distrihiititig i t  lo its cusloiiiei-s in the 1J.S. (Id. at 30). Thc sccoiid involves Kobrand piirchasirig tlic 

champagiic niicl transporting it through agents Kobrand hircs to Kobrand’s warehouse in New 

Jci-sey (Id. at 2 5 ) .  The third involves a purchase o f a  large quantity, ciiough h i -  ;i MI sliippiiig 

con t ai ne r d i rcc t li-om ’1 ’ai t t i t i  g cr, S . A. I 11 t 11 at si ti I ali on , Kol~ ran d buys t li e champ agii e fi-om 

‘I’aittiiigcr, S A . ,  arranges aiid pays I‘or ;i freight f i ~ r w a r d ~ ~ -  to go to rl’:iitlingcr, pick LIP the goods and 

dcliver thcni clircctly to Kobrand’s buyer (u. at 23-3 1 ,  42-48). Mr. Qiiiiittiis testilied 

iineqiiivocally lliat Kobrand takcs title and possession of tlic products when [hey become loiidcd 

oiito thc truck a1 Tai(lingcr, S.A. in France. hflcr that, Kohraiid bears lhc risk of loss (Id. at 1 I0- 

1 1 ). Tlic teslimony or  Pierre Emmanuel Taittiiiger cormdxxales this tcstiinony. Pieire Eniiiianuel 

Taittiiiger also statcd that Kobrand takcs delivery and title to Taittinger champagne in  Francc 

(exhibit 20 to Klein Afi-lriii., at 151; see also exhibit 21 to Klein Affirm., Court Dcp,, at 09 

I Taittinger docs riot  accept clianipagric back fiom Kohraiid], 48 [Kolxiiid is iiidcpciidciit, it buys 

the product, pays for it and owns it]). ‘I’hcsc uiidisputed facts dcfcat ally claim thal there is ;i 

coiisi~iicc-consi~Iior rclalioiiship (see Iialianian v Atidout, 258 AD2d 156, 157 [ 1st Depl 19991). 

Plaintiffs next contend that doing business jurisdiction is prope~- based on h c  solicitation 

plus theory. l’laintiffs support their arguniciit by asserling that Taittingei-, S A .  had significaiit New 

York sales, that plaintiffs cstjriiatc at approxiniatcly $5 inillion in salcs in 2000, with iio 

evidciitiary cilatioii; that ‘I’aittingcr, S.A. lias sold chmpagnc in New York through Kohraiid lor 
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fi Ity ycar-s; that its princip:ils travel here regularly lo c o n h  with Kohl-and and to atleiid Vincxpo 

m d  lrade shows; Ilia( Taittinger, S.A. pays for advcrtising; and h a 1  il has two wcbsitcs, one 

Aiiicl-icnn and otic Frcncli. 

IJndcr lhe solicitalion plus thcory, a forcigii manufiicliirer’s solicitation of hitsiness alone 

will not jListify a finding of corporate presence in Ncw York (1,xiifcr v Ostrow, 55  NY2d al 3 10; 

Millci- v SLu-r‘Props., I I ~ c . ,  4 NY2d 475 [ 195131). ‘l’he cleIciidant must cngage in subst:o-itial 

solicitation and addilional activities oL substancc within the jurisdiction (Lauker v Ostrow, s~ipra). 

Thus, ;i “f&cig/i siipjdic~r ol‘goods or serviccs for whom ;it1 i 1 7 d c y 1 ~ d ~ t i t  agency solicits nrdcrs 

from New York pLircliascrs is no1 presenl in New York and inay not bc sued hcrc, howevel- 

sulistaiitial iii aiiiouiii thc resulting orders” (u. a t  3 1 I [emphasis in 01-igir~al 1; .see Ilcla,~i v 

Volkswagcnwcrk A . G .  of Wolf..hurE, Germany, 20 NY2d 426, supra I .fol-cign car manitfiiclut-el- nol 

siibjcct to jurisdiclion based 011 solicititlion tliroi~gli indcpcndcnt f‘rancliised wholesale distiibutors], 

sirpra; Miller v Surf i-’roLJs.7 Inc., suiira). Activities o r  subslance can incliidc, Ibr cxample, evidence 

of lhe roreign defendanl’s financial or coInrnercial dealings in New York or proof that thc 

dcli3iidaiit i s  Iiolding itselIout as operating in New York (m Bryant v Finnish Nd. Airline, I S  

NY2d at 432 Lollice, employees and bank account in New York]; Elish v St.  L O U ~ S  Soutliwcstcrn 

Ry. Clo., 305 NY 267, 270 [ 19531 [financial lransactions and directors incctings, oi’ficcs and 

ofljccr-s in New York]). 

I Tci-e, lieilllei- ’Taillinger, S.A. 1101‘ CFT maintain any office, sliowI-ooin, or baiik accouiits, 

iior do they hold any board meetings in New York. ‘I’he once or twice yearly periodic trips by 

‘I’aittingcl-, S.A. rcprcscntalives lo iiieet with Kobrand are plainly insul.liciciit to sustairi jurisdiction 

over Taittinger, S A .  (see Charnherlair; v .liminv Peak, 176 AD2d 1109 [3d I k p t  1991 1 [pcr-iodic 
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visils to New York arc not sufficiently continuous and systemalic]; l’xatimr Rcarinw, Inc. v 

Moloii Motors Sr. Coil, I~ic., 102 AD2d 355 [3d Dcpt 1984] [sales tiiiiiiay-’s ciglit trips lo New 

Yoi-li, 1 O‘%, to 13?4 gross salcs from New York buyers, and lending licnvy engineering support lo 

New Yoi-IC buyer arc not enough]). Taittinger, S.A.’s participation in Vincxpo in  2002 is 

i~~sufficient, Ixcaiise i t  is tlic t lehdant’s  contacts 

c x c  in  2000, t1i:tt arc rclevanl. Morcovcr, allendance at trade shows is not sul‘licicnt to corifcr 

sjiri-isdiclioii (scc Heiiier v Rcn Kaufiiian Salcs Co., 1094 WI, 363035 [SU N Y  19941; ICY Primex 

I’lastics C‘oi-P. v LA/ES Laniinali Estiusi Terninplastici S.P.A., 775 F Siipp 650 [SL) N Y  1991 I 

[niiiiimal visils t o  customers or trade shows is not enough]; cf. Kiiics v Rescue Sys., liic., 1997 W L  

18893 1 [SU N Y  10971 [conduct ol’business duriiig trade shows war-raritcd jurisdictional 

11ic timc tlic action was coninicnccd, in this 

d i sc 0 very] ) . 

PIaiiitilTs’ rcliai~ce upoti Haddad Bros. Inc. v Liltle ’l’hinfis Mcari A Lot, Inc. (2000 WL 

10!1!~8M) I SD N Y  2000]), is niisplaccd, as  the facts ai-e clearly distinguishablc. In 1 ladrlad Hros., 

the foreigti dekndant niaintaincd a showroorn in New York, nin by a sales rcprcsciitative of 

dcfciidanl, ils iiaiiie was listed on [lie door at the showroom and in tlic biiildi~ig directoty as well as 

111 the Ncw York ~clcphonc hook (a. at * 1 ) .  The defendant displayed ils mcrchaiitlise in the lobby 

nf  the building, sent catalogs and order Ibiim lo potciitial cuslomcrs aiid regularly attciidctl trade 

shows i l l  New Yor-k. 11 also had ;I websitc ol‘kring products lor sale lo New Yoi-k custonici-s 

through its oiilinc store (u. at *2). Based on these contacts, the court foiiiicl that defendant 

satislied lhc solicitation plus test, bccause it solicited substantial business and processed ordcrs 

thI-ougIi its corporate sliuwroom Iicre (u. at ”5; see also Fashion Fragrance & Cosrixiics v 

(.’roddick, 2003 W L  342273 [SD N Y  20031 [dcf;ciidant subject to jurisdiction bccause it  had Ncw 

19 

[* 20 ]



York City location at which it collected cash and handled accouiits receivables, and principal 

attended busincss liiuctiuns i n  Ncw York]). Here, in contrasl, ‘I7ait1iiigcr, S.A. does not have ii 

corporate showrooni or any other orlices in New York, nor does i t  have any cmployccs, or 

Lclcplionc listings, arid its website does not pcn-nit any ordering. Thiis, thcrc is no basis lor 

jurisdiction ovcr citlicr Taillinger, S A .  or CFT iiiider lhc solicitation plus theory. 

Plaintiffs next assert ttiii1 ‘I’ailtingcr, S A .  and CIFT arc pi-cscnt in  New Yorlc becausc lhcy 

havc suhsicliaries - Baccarat USA, Concordc USA, and Aimick Goulal, Inc. LJSA - that are in New 

Yoi-li aiid IIlilt, though plaintiKs admil are “tcclinically wholly owned subsidiarics or thcir French 

parents,” are allcgcdly all mere depxliiicnts of‘ the entire ‘]’ai ttingcr group. PlaintilTs xsert  f1i:it 

Taittingei-, S.A. aiid C Y I ’  domiiiatc a11 275 Taillinger family coinpanies, including llicsc Ncw York 

subsidiaries. Tlicy claim that these companies opcratc ciii an inlegraled basis with no true 

distinctions aiid Ilia1 Claiidc Taitlinger, Anne-C113irc Taittinger and Patrice Dc Mai-gerie conlrol 

tlieni all. ‘I’hey iirgc that these New York subsidiarics pcrf‘ot-iii all the New York fiinclions t h a t  thc 

parcnt compiinics would have to perhim, and, tlierelo‘ore, tlic parents, Taillinger, S.A. arid C‘FT, arc 

doing lminess i n  Ncw York through these suhsidiaries. 

“Whcrc, :is here, the claim is h a t  the [bi-eigii corporation is present in Ncw York state 

becausc of the activities thcrc o l  its subsidiary, tlic presence of tlic subsidiary alone docs no1 

establish the pimiit’s presence in thc stale” (Sazini v Nissan Molor Clo., 148 F3d a1 I84 [citation 

omitled]). In order for tlic cowl to havc pcr-soiial j urisdictioii over the parcnt in Ncw York, thc 

subsidiary tiiusl either bc an “agent” (Fruinmer v Hiltori Tlolels Tiill., Inc., 19 NY2d 533,  cert 

dcnied 389 LJS ?23 [ 1967]), 01- a “mere dcpartment” (Taca Intl. Airlines. S.A. v Rnlls-Rovce of 

EnEland, I d . ,  15 NY2d 97 [ 1M51) of thc foreign parcnt. 
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IJndcr thc theory that a subsidiary is an agent of thc parent, lhe plaintiffniust show lliat thc 

Ncw York subsidiary “docs all the business which [lhe forcign parent corporatiorij could do wcrc il 

here by its own officials” ( Frummer v Hiltoil Holds Intl., Tiic., 19 NY’2d at 537). This means that 

[lie local si.ibsidiaty must. represent such a significant part 0I‘the husincss that thc hreigii parclit 

wc)uld have lo scnd its own cniployccs to New York were llie subsicliaiy riot conducliiig afhirs on 

ils parents’ behalf ((htcl  I’rods., Inc. v Proiecl SIrakvics Coi-p., 899 F Siipp 1144, 1147 [SD NY 

19!>5]). Tlic hc l  ofc~omrnoii ownership “givcs rise lo a valid inference as to thc broad scopc ol’the 

agency” (F r -mmer  v I lil1.oii Hotels Intl., Inc., 19 NY2d at 538). 

1 TCI-e, not only is [lie prC)OfoI‘cOiiiiiiDii ownership insuffjcienl, there is tio pr-ooltlial 

RacciIr>lt USA,  C’oncordc USA and hnnick tioutal, Inc. USA are doing all ~ C t h e  busincss 

Taitliiiger, S,A. and (?FT could do were tlicy acting hcrc tlii-oiigli heir  ow11 orlicers. First, cach of 

thcsc siibsidiarics art: rclalcd lo Tailtingcr, S.A. and CFT through SDI,. A chart plaint ih  

dcvcloped (cxliibil 27 to Klein Affirm.) indicalcs that SDL owiis 5 1% oLBaccarnt SA, thal  in tuti i  

owns 1 OO‘K olBaccar-at USA Inc.; that SDL owns 99% of the Concordc Groi.ip, h a t  apparently 

owns Coilcoi.de IJSA; and that SDI, owns 99‘X oLAnick Goulal S.A., that in lurn owiis 99% of 

h i c k  Goutal, Inc. U S A .  Thus, it is SDL, not Taitlinger, S.A. or CFT, that is llie grandparcnl of 

these subsidiaries. Plaintifts warit to lak.c this m e  and two steps f~ii-ther to ‘I’aittingcr, S.A. and 

U T .  Howcver, 21s the chart also shows, thc public owiis 58% of SDI,, Taittiiigcr owns o i~ ly  37% 

or1 .k  shai-cs and C F I  owns wily 35% of Tailtinser, S.A. (u.). 
Morc importaiitly, thcrc is 110 evideticc in the record tlial any oftliese subsidiar-ics of SDI, 

acted as a.11 agcnt oleithcr Taitlinger, S.A. or CFI’. It is undisputcd that tliesc subsidiaries arc iu 

complelely dickrent lincs of busincss than l‘aittiiiger, S.A or CF1’. ‘faittinger, S A .  produccs 
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champagiie. C‘FT is a Prcncli holding company that inanages shares held by certain French citizens 

a d  provides cer-lain scrviccs for- Taittinger, S A .  niid SDL. Sl.)l,’s subsidiaries, in contrast, scll 

crystal (Baccarat LISA), hotel services (Concorde IJSA), and pcrfuiiic (Anriick Goutal, IIK. USA). 

Thcre is 110 siipport iii llie record Ior any claiin that CFT or ‘I’aitti~igcr, S.A. rely on thcsc SDL 

subsidiai-ies to perforni CW’s or Taittinger, S.A. ’s liaictions. Plaintiffs’ attempt to ovcrcoiiic this 

glaring inadequacy iii their argumenl by rclyirig c)ii the L ‘ a ~ ~ r a  of 1iixui-y” surrounding Taittiiiger 

champagne a i d  tlic products of lliesc SDI, subsidiaries, is iiiicoiwiricing. There is 110 basis lo 

connect thcsc disparale products for  piirposes of asscssirig parent-~:randchild 1 iability Liridci- an 

agency theor-y of pcrsoiial jurisdiction. ‘I’hnt certain Tailtiiigcr r‘ainily members, like Claiidc 

‘I’:iittiiigcr, Annc-Claire Taillinger and Patricc De Margeric, may sit 011 certain boards of thesc 

subsidiaries, alonc is iiisurlicient to find juriscliction over Taittiiiger, S.A. and CF‘I’ (d ‘I’aca Intl.  

Airlincs? .‘;A. v Rolls-Royce of En,&ind, Ltd., I5 NY2d 97, supra [while grandparent, parcut and 

s 11 bsi d i ary sli a red p erso t i  t i  cl and (1 i rec t ors, 111 crc was si gri i tT cant add i t i oiial ev id en c e that t h e p arci 1 t 

cornpanics determined thc policies of h e  subsidiary, tl-aincd all cinployees of subsidiary, wrote and 

published 311 oi’subsidiary’s literature, ant1 all incoiuc ol lhe subsidiary wciit to parent and then 

graiidparent, appcaiing on heir  h l a n c e  slieels]). Dcf‘cndanls prescnt uiidisputcd cviclence that 

Taillinger, S A .  eniployces did not work for SDL, Baccarat LISA, Concordc USA,  or Ailnick 

Goutal, Inc.. lJSA (exhibit A lo Plaintiffs’ Statement of Jurisdiction, Claudc Taittingcr Dep., a1 

158). Morcover, lhcrc is 110 proof of financial dependence. Taittinger-, S A .  did not guarantee any 

loans of Raccaral LISA, Concorde IJSA, or Amiick Chutal, Inc. USA (Id. :it 50). 

Similarly, with respect to plaintilh’ allcgation that therc is jurisdiction over ‘l’ailliiigcl-, S.A. 

basccl on its 8.7% ownership ol‘Doiiiaine Carncros, the California wiiicry, that has an employee 
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who works iii Ncw J’ork (cxhihit F to Plaintif‘s’ Statenleiit oL Jurisdiction, Court Dep. at 92), the 

court finds an insufficient nexus on which to base jurisdiction. The prcscncc of a n  cmploycc o r a  

Califoi-nin coiporation docs not crcalc jurisdictioii in  New York over a iclated, but ~ndependenlly 

niaiiaged, Loreign corporation (s Dclnpi v Volkswaqenwerk A.G. of Wolfshurq, <krmany, 29 

N Y 2 d  426, supra; Volkswa~enwer-k Aklien,~cscllsclialt v Bcccli A i r c d t  Coy . ,  751 F2cl 117, 120 

I2cl C‘ir 19841 [whcn activities ol‘parciit show disregard for separatc corporate exislence of lhc 

subsidiar-y, the coiirl niay cxcrcisc jurisdiction]). Plainliffs fail to present any indicia of Tai ttingcr, 

S . A .  control over Doniainc Chnici-os. While the produck (winc and chanipig~ic) :ire somcwliat 

iiioi-c similar- than h o s e  of‘tlie SDL subsidiaries, therc is rio cvidcncc th3t Taittingcr, S.A. 

conll-ollcd Doniaiuc C‘aiiieros’ cxeculivcs and nctivitics or igioi-ed h e  separate existence of thc 

coiiipiies, sulTcieni lo fiiid that Taittinger, S.A. is doing husincss in New York through oiic 

Doni ai I I c Cain ero s e,m pl o ycc , 

Plaintiffs’ :u-gi~incnt tha t  the subsidisrics - Baccarat IJSA, Concoi-de USA and Annick 

Goulal, Iiic. USA - are “nicrc dcpartiiiciits” of Taillinger, S.A. and CFT, also is uiiconvincing. To 

delerminc wlicther a subsidiary is a nicre department of the parctit, n court consiclei-s h u r  factors. 

The first, that is cssenlial, is coiiimon ownership (Delafii v Volkswngyxwcrk A.G. of WoITsbLIrK, 

Gelmany, 29 NY2d at  432; Volkswagenwerk Akticn,ccscllschall v Beech Aircrali C‘orp., 75 1 F2d 

a t  120). L ‘ I  Nlcarly idenlical ownership interests must exist bclore one corporatioil can be 

considcrcd a deparlnient c 7 l  another corporation for jurisdictional purposes” (Volkswa.ccnwct-k 

Aktiengesellschdt v Beech Aircraft Corn,, 75 1 F2d at 120). 1 Icr-e, thc evidence shows that this 

crucial clcmciit is missing. Plaintilk concede 11iat the public owns 58% of SDL aiid lliat SDL 

owris each oflhese subsidikies, not ‘I’aillingcr, S.A. or CE’i (exhibit 27 to Klcin Aflirni.). T h ~ s ,  
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there is no idctiticid ownership ililcrest. 

The I-cmaining three elemeiils includc tlic degee to which the suhsidiaiy is linancially 

depciic-lcnt on the parent, the degree lo which the parent selects the subsidiary’s executive personricl 

a n d  fails to observe corporate I’onnalities and the dcgrcc to which [tie parent cxcrciscs control ovcr 

tli c s 1.1 IJ s i d i ar y ’ s op c rati o t i  a1 a ii d 111 a rkct i 11 g po 1 i ci es (V ol k s wagcn wcr-k A k ti en ge  sell sc 11 a fl v B cccli 

Airct-ali Clorp., 75 1 F2d at 120-1 22). Tlicre is no evidence of any ol‘thcse fiiclors belwccn 

Taillinger, S , A .  and C’FT and any 01 SDL’s New York subsidiaries. ‘I’he overlap 01‘ directors 

bctwecn these cntitics is not enough to lintl that h e  siilisidiarics are mei-e departnicnts of these 

dclkndanls (scc Porter v l,Sn Indus., 132 AD2d 205 [4”’ Ikpt I9931 [subsidiary 11o1 1iie1-e 

cleparlmcnt cvcii though soiiie overlap of officers and direclors of two entities]). l’lainliffs liavc 

l>iled lo  prcscnt m y  prooFolIhc “pervxivc control over the subsidiaiy that the h e r e  departn-iciil’ 

stanclard rcqiiir-es” (.J;izirii v Nissan Motor Co., 148 F3d at 185). Tberehre, this court lacks 

j iirisdiction over dcfcnclants ‘railtingcr, S.A. and CFT. 

As to Ihe indiviclual defendants Claude Taittingcr, Anne-CIairc Taittingcr, iind I’alricc T)c 

Margeric, :is this cuiit-t a1i.d the Appellate Division alrcady Iound with regard to the oi-iginal 

complaint, here  also is no basis for this court to exercise personal juiisdiction ovcr them. These 

dehidaiits all live and work in  Francc. That they may travel occasionally to New York oii bchal1 

of Ihc Fr-cnch compaiiies they work [or, fiiils to provide ;i basis ibr pcrsonal jurisdiction ovcr them. 

Fii-si, llicsc visils wcrc iiisufticicnl- for Juiisdiclion ovcr Taitlinger, S.A., and, thiis, they could iiot 

bc su1licienl for doing busiiicss jurisdic~ion over hesc  individuals. Second, thcrc is 110 proof that 

these individual defendants were engaged in any aclivity on their own bchall‘in New York. A 

defendant does not suljecl hini or hcrsclP“individuaIly, to the CPLR k l l  jurisdiction of our coiats, 
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Iiowcvcr, iinlcss he [or she] is doing business in 0111' State ilidividur~lly" (Laufcr v Ostrow, 55 NY2d 

al 3 I3 (citations omitted). 'I'hus, tlic courl disinisscs t1ic amended coriiplaint against the individual 

dcfcndanls for lack 01. pcrsonal ,juriscliclion. 

Dcr'ciidriiit Baccarat, S.A.'s motion lo dismiss also is grantccl. As 1 determined with rcgard 

to the original complaint, and as the Appellate Division allinncd, this court lacks pei-mid 

jiirisdictioii over  this dcl'cndant. Hnccaral, S A .  is i t  Frciich corpora(iotl with ofiiccs iii France. As 

discusscd with respect to dcr'cndants Taittiiigcr, S A  and CFT, tlic allcgatioiis i n  h e  ameiidcd 

coinplaint that Baccat-at, S.A.  has a wholly owncd subsidiary, Baccarat IJSA, that has an  orlicicc in 

N cw Y o  rk , w i tho 11 t more, is i iisu ffi c i en t . I' 1 air 1 ti rL7 11 ave co nd u c t ed suh s t a n li a1 j ui-i sd i ct i on al 

discovcry. Yel, they f i i l  IO conic forward will1 proof of the type or control necessary to 

dcnioiistratc that 13nccaral IJSA was ;L mere depurtmcnt or simply a11 ugcnt of B;icc;Imf, S.A.  

I'lainliIIs do not support their jut-isdiction argument in thcir ~iic~iior;tridtim or  law by recitatioii to 

documentary ur dcposition evidence. Their Stalcnicnt of IJndispuled Jurisdictional Facts refers lo 

such cvidence, but the testimony they cile does not support the proposition for which they citc it. 

Tlierchrc, plaintiffs havc failed to dcmonstratc Ilia1 h i s  court has pcrsoon;il jurisdiction over 

LJ;1cc;irat, SA. 

Moreover, WCII i ftliis court were lo h d  that hccarat ,  S A .  was doing busincss Iicrc, the 

amcndcd coniplainl hils  lo slate n claim against it. It contains no substantive nllegations against 

Baccaral, S A .  11 alleges only that Baccarat, S A .  has n suhsidiary with a Ncw York ollice. 

Without any allegations oL'wrongdoing, plaintiIIs I j i l  to asserls any claims againsl Baccarat, S.A. 

Similarly, with I-egarcl to the defendaiit 

complaint rii :tk cs t 1 i c s 3111 c fact ua 1 a1 leg at i oil s , 

Socictc Dcs Holels C'oncordc, h e  aiiiciidcd 

that it has a subsidiary, CIoncorde USA, wilh ;I New 
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York ofice. Again, the complaint fails to assert any wrongdoing on the part of this dchlclanl. 

l’licrchre, thc court dismisses llic aniciided complaint against Societe Dcs 1 lotcls Concordc for 

IhiIure io state a c~i.ise of action. 

Finally, Lhc court linds that, cvcii i f  it has pcrsonnl jurisdiclion ovcr thcsc defendants, it 

would y x n t  the motions oii the g o d  of foi-wn non conveniens. It is well-settlcd that Ncw York 

courts “ncccl i.iot enh-lain caiiscs or  aciion lacking ;I subslantial ricxus with New York” (Martin v 

Mieth, 35 NY2d 414, 418 [1974]). The doctriw ol’r‘oriirii iion conveniens codified i n  CPI,R 327 

(a), “pcrti1iI.s ;I court to stay or dismiss such act.ions whcrc it is detcrmincd that tlic action, alt1iougl.i 

j II ri sd i c t i onall y so 11 t i  d, WCI 11 1 d 11 e be ttcr adj ucl ica led cl scwhcre” (Is 1 ani i c R c ~ u b  li c o C 11-iiri v Pal 11 av i , 

62 NY2d 474, 478-79 [ ICH41, cert denied 469 US I I O X  [1985]). ‘l’tic central focus or  the foruni 

non convcniens inqiiiry is lo erisiirc that trial will hc convenient and will besl serve the cIids of 

jiislicc 

National Weslminstcr Bank P I C ,  155 F3d 603 1’2d C‘ir 19981, cerl denied 526 LIS 1067 [ 1999’J). If 

thc balance of conveniences indicates that trial in plainti W s  choscn forum would bc unncccssarily 

burdcnsoiiie for the defendant or the court, then dismissal is propcr (G Piper Aircraft Co. v 

Reyno, siipra). 

Piper AircraFt Co. v Rcyiio, 454 IJS 275 [ 19811; Cal,itcll Cmency  Exch., N,V.  v 

New York courts corisidci- [lie availability of xi  adcqiiate altcnintivc hriim a.nd certain 

olhcr private and public ititcrest hclors w l h  evaluating New York’s iiexils to a particular action 

and when dccidirig whcther to dismiss an action 011 the ground o l  I‘orum tion convcniens (Islamic 

Republic of Iran v Pahlavi, 62 NY2d 474, supra). Although not every Iiictor is necessarily 

ar-ticdated in cvcry case, collectively the courts considcr and balaiicc ihe following Iictors: situs of 

the underlying [ransaction; residency of 111; parties; ttie potcritial ~iards~iip to the ciefendant; the 
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locatiori of the clocumcnts; h e  location O T  a majority o1‘the witnesses; the cxistciice or an adequatc 

altci-native forum; and the burden ori the New York courts (see Islaniic Rqxiblic of Iran v Paldavi, 

62 NY2cl 474, supra; Woi-Id Point TradiiiE PTE, Ltd. v C:redito Italiano, 225 A112d 153 [ 1 st Dcpt 

19961; Ejdoliias v C~r~~~enlicimcr, 123 AD2d 508 [2d Depl 19x61). A motion to dismiss 011 h r m i  

Iion co~ivciiieiis groiirids is subject lo thc tiial court’s discret.ion. No otic factor is controlling 

(Islamic lier-,uhlic o i ‘ h a i i  v Palilavi, 62 NY2d 474, supra; scc also Miilt.er uf New York City 

Asheslos I,itiqation v lia!iid-American Coiy., 239 AD2d 303 [Ist Depl 19977). 

Here, cclioing the prior ruling of this coi.11-l with rcgard to the earlier triotion to dismiss, the 

Appellalc Division recognized thil “tinder the tolality oi‘tlw circiimsta.nccs, New York does not 

appear lo t x  a coiivc-nient fbruni since the contacts with this jur-isdiction arc tciiuous iil best’’ 

(Edclman v ‘l’ait.tiiigzr7 S.A., 298 AD2d at 303; 

Bcfi>i-t: ‘I’his ChL.irt, a1 59 ), All of the critical acts giving iise lo plaititiff?’ claiins occurred ill 

Frai.ice. l h c  claiiiis rest on allegations or  misrnanagcnicnt o r  SDL, :I Frcncli corporalion, that 

French ofliccrs aiid dircctors rnanagcd, in whicli plaiiiliffs chosc to invest, in  FrnIicc. All of tlic 

alleged wrongs emanate li-om conduct, 01- defcndanls’ allegcd I j i l  tire lo act, i n  France. 11 is clear 

that most, if’iiot all, oCthe witncsscs aiid documents arc in France. Indccd, Friince has thc 

paramount ititcrest in rcsolving disputcs among slinreholders vyirig h r  control ovcr French entitics. 

New York, on the other h n n d ,  lacks suft‘icicnt intcrcst in this disputc. In addition, plainti f’fs’ claims 

abot.11 llic ~ria.nagemciit of SDI,, and their cfi-ljrts to gain coritrol ovcr it, arc already the sub,jccl. of 

rcview i n  the French courts in oiie pending arid h r  prcvions liligatcd actions hat plaintilk 

brought. New York coui-ts have routincly dismissed actions arising out of similar circmista.nccs 011 

foruiii non coiiveniens grounds (E Gonzalez v 1,cbensversichcnin~ AG, 304 AD2d 427 [ 1 st  Dcpt 

Transcript of A L I ~ L I S ~  8, 2001, I’roceedings 
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20031, Iv clciiicd 1 NY3d 506 [2004] [New York not convenient lbruiii for action in which partics 

entcrcd into contrxt in Spain, ant1 entities, persoris, and cvciits preclominantly silualed I~cI-c];  

Tilleke & Gibhiiis Iiitl.. Lid. v Rakcr KL McKeiuie, 302 AD2d 328 [ 1 st Dept 20031 [New York not 

convcnleiit foruni wlicrc plainliff, dcfcndaiit’s Thai affiliate, and most of IIlatcriiil witnesses wcrc 

in Thail;intl iiiid ‘I’liai lnw governed h e  contraclsl; Raiico do Eslado de S m  Paolo, S A v Men& 

.Ir. Ititl. C‘o., 240 AD2d 137, 138 [ lsl Dcpt 19?8 I [dismissal iipproprialc or1 [oniiii I ~ O I I  conveniens 

grouud wherc iindcr-lying evcnts and circuiiistaiices occurrcd i n  13ra7il, wiliiesses were in Brwil, 

Brazil iati law applicd xid inquiry inlo complex rclntionships belwccn industiy aiid Rrazilian 

govcriiiiieiit was ncccssary]). 

Furtlicr, B S  the Appcllale Division recognized, lhc resoltilion of ccrtain issucs will depend 

oii h e  application of French law, another factor that riiilitates agiinst accepting tlic litigation here 

(B Shibolclh v Ycrtishalmi, 268 AD2d 300 [ 1 st Dcpt 20001). The prior rclatcd litigatioiis 

pending in  France also tip the balance in  favor o r  dismissal, bec:iusc o r  tlic undue btirden h i s  

places on Ncw Yoi-k courts and the risk of coiillicliiig I-esulls (World Point TradiiiE PrI’E, 1,td. v 

Credito Ilaliil11o, 225 AD2d a1 16 I [whcrc case pending in Italy, attendant risk of conllicliiig 

riiliiigs wcighed in Eivor of dismissal]; scc also A 62 M Exim-ts, I,td. v Mei-idien 11111. Bank, I,td., 

207 AD2d 741 [Is1 Dcpt 19941). ‘I’hiit two ol the plaintiffs, Mr. Cdelman and A.B. Edclriian 

Managcmciit C h . ,  Inc. arc New York rcsidcnts, does not outwcigh the balance of the othcr relevant 

Pnhlavi factors, clcarly fiivoring dismissal (z IJnion Hancairc Privcc v Nasser, 300 AD2d 49 [ 1 sl 

13epl 20021 [forum non coiiveniens doctrinc wan-anted litigating in Br-azil wherc witncsscs, records 

and transactions at issue weru prcdortiirianlly situated-I), particulx-ly because the remainder of thc 

plaintiffs and tlib dehdan t s ,  the parties primarily iiivolved in the transactions and alleged 
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wrongdoings, arc a11 iloiiresidclits. Thereforc, Lipoil balancing the appropriate factors, dcleiidanls 

have sustaiiicd their lmrclcn of showiiig that the end ot'juslice and the corivcnience of thc parties 

arc hcst seivcd if tliis actioii is heard in France. 

Accorclirigly, il is 

01IL)ERED Ilia1 lhc iiiotioiis to dismiss oldefetidants Taillinger, S.A., Colnpagtie 

Firiaiiciere Taillinger, C'lautle 'I'aillingcr, Anne-C'lairc Taillinger, Patr-icc De Margeric, 13acc;aat, 

SA., a i i d  Sociclc Dcs Holcl C'oricorde arc grantccl ;md lhc amended complaint is disr-nisscd with 

costs arid disburscmenls to clcfeiidanls as taxed by tlic Clerk of [tic Court; and i t  is filrtllcr 

0RL)EREP) that tlic Clerk is dircctcd lo enlcr judgment accordingly. 

Datcd: March 2 2 0 0 6  

la) 
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