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disposed of in accordance with the following decision and ordcr.
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Defendants Tailtinger, S.A. and Compagne Financicre Taittinger (CFT) move to dismiss
the amended complaint for lack of personal jurisdiction; (orum non conveniens; becausc the
claims must be asserted derivatively; and becausc the claims are barred by collateral estoppel and
res judicata. Defendants Anne-Claire Taittinger, Claude Taittinger, and Patrice De Margeric
move to dismiss on the same grounds, but also seek dismissal on statutc of limitations grounds.
Defendant Baccarat S.A. moves to dismiss for lack of personal jurisdiction; forum non
convenicns; statute o limitations; (ailure to state a claim; and based on the doctrines of law of
the case and res judicata. Defendant Societe Des [Totels Concorde seeks dismissal {or forum non
convenicns; failurc to state a claim; becausc of [ailure to asscrt the claims derivatively; and the
statute of himitations,

The claims 1n this action arisc out of plaintiff Asher B. Edelman’s investment in a French
company, Socictc du Louvre (“SDL”). Mr. Edelman and the various investment and
management funds he established for this investment held a minority shareholdcer interest in
SDI.. Plaintiff Edelman was dissatisficd with the management of SDL, bringing numerous
actions, over a six-year period, in the French courts for breaches of French law, several of which
are still pending. Edelman and the Edclman entitics brought this action, not against SDL, but
against Taittinger, S.A., CF1" and other defendants, for tortious interference, breach of liduciary
duty, unjust cnrichment and conversion, bascd on the same underlying (acts regarding the
management of SDL as are the subject of the French litigations. Plainti(fs c¢laim that the
Taittinger family mns SDL, as a family ficfdom, for their own benefit, and at the cxpense of the
mterest ol minority shareholders.

The moving defendants all contend that extensive discovery, conducted pursuant to




CPLR 3211 (d), has demonstrated that this court lacks personal jurisdiction over them as foreign

defendants who do not do business in New York, and that, in any ¢vent, New York is an
inconvenient forum because there is little contact with this forum, all of the wrongs emanatc
from France, the witnesses and documents arc there, and French law would likely apply.
Defendants further contend that these claims are derivative, and plaintiffs may not pursue the
claims individually. Further, the decisions in the French litigations have collateral cstoppel/res
Judicala cffect, barring relitigation ol these claims, Several of the defendants, who were either
first named in the amended complaint, or who were brought in again after being dismisscd from
the original complaint, also assert that the claims arc untimely. Scveral of them further assert
that the amended complaint fails to allege any substantive facts against them, and, therefore, the
court should dismiss the pleading for failure to state a cause of action.

BACKGROUND

The Parties

Plamuff Asher B. Edelman resides and has a place of business in New York. Amended
Complaint, § 1. Plamntff A.B. Edelman Management Co., Inc. is a New York corporation, with a
principal placc of busincss herc as well. 1d., § 2. The remaining plainti{fs, referred to as the
“Edelman Funds™ in the complaint, arc foreign companies or partnerships, none of which are
organized or incorporated in New York. Id., 99 4-9. The amended complaint alieges that the
Edelman Funds, the non-New York plaintiffs, are shareholders of SDL, a I'rench corporation (Id.,
4 19) and that the Edelman Funds purchased these shares in France, where SDL sharcs are traded
on the Paris Stock Exchange. Id., 91 19-20.

Defendants Taittinger, S.A. and CFT arc French corporations, with principal offices in




France. Dcfendants Baccarat S.A. and Socicte des Hotels Concorde (Concordce) are also French

corporations with principal places ol business in France. Plainti(ls allege that Baccarat S. A, has
a wholly owned subsidiary, Baccarat, Inc. (Baccarat USA), that maintains offices in New York
and New Jersey, and that Concorde, that SDI. wholly owns, has a wholly owned subsidiary,
Concorde USA, that has an office in New York. The individual defendants that are the subject of
thesc motions arc all residents of France, with places of business also in France,
The Amended Complaint

The amended complaint alleges that defendants have mismanaged SDIL. Plaintiffs allege
that the Taittinger family ran SDL for their own benefit, and not in the interests of the public
sharcholders not connected to defendant Taittinger, S.A. or the Taittinger family. [d., 99 23, 27.
Plamtiffs” allcgations of misconduct include the following: defendant Taittinger, S.A. has run
SDL as a family “ficfdom™ for the benelit of the Taittinger family (Amended Complaint, § 23);
defendants have managed SDL in a way that harmed minority shareholders but benefitted the
Taittinger family (Id., 99 21, 67, 75); the Taittinger family conspired with various companies and
the Pcugeot family, among others, to disenfranchisc Edelman and the Edelman Funds (1d., 49 31,
33-37,67); SDL,, at the direction of the Taittinger family and Taittinger, S.A ., sold its intercst in
a French bank, Banque du Louvre, to Credit Commcrceial de France, at a lower price than it could
have reccived from another bidder (Id., 94 38, 67); Taittinger, S.A. and the Taittinger family have
causcd SDL to pay Taittinger family members for “no show” jobs, and jobs with high salarics
where they perform little or no service (Id., 99 24, 47, 67); Taittinger, S.A. and the Taittinger
family have deliberately kept the share price of SDL at an artificially low level for tax purposes

(ld., 9 44); Taittinger, S.A., CF1 and the Taittinger family place their own self interest ahead of




the rest ol the sharcholders (Id., 49 21, 23, 44, 77); and Taittinger, S.A. and the Taitinger family

have caused SDIL. to spend unjustificd monies to prevent Edelman from acquiring SDL (1d., 44
50-52, 67). Nonc of these acls are alleged 1o have occurred in New York,

Bascd on these allegations, the amended complaint asserts five causcs ol action: (he first,
against all defendants for tortious interfercnce with economic advantage; the second against
Taittinger, S.A., CI'T and the individual Taittinger delendants (or breach of fiduciary duty; the
third against Taittinger, S.A. and the individual Taillinger defendants for breach of fiduciary
duty; the fourth and Gfih against all defendants for unjust enrichment and conversion.

The French Litigations

Plaintiffs Muscum Partner, Muséce Partners, Edciman Valuc Partners and Edelman Value
Fund (the Edclman Funds) first sucd defendants Taittinger, S.A., SDL and others in the Tribunal
de Commerce de Paris in Junc 1998 (exhibit 2 to Affirmation of Jessica M. Klcin). The Edelman
Funds based their claims on allegations that the Taittinger family controlled and dirccted SDL
and misuscd their control (o harm Edclman (Id. at 4, 7). Plainti{fs sought damages and other
relief. On the same day, Junc 17, 1998, plaintilfs filed an action against individual dcfendants
Anne-Claire Tailtinger and Patricc De Margerie (exhibit 3 to Klein Affirm.). In this sccond
action, plaintiffs asserted breaches of fiduciary duty, waste of corporate asscts, and violations ol
I'rench law, based on SDL’s salc of treasury shares at below market prices in order to strengthen
Taittinger family control and to disadvantage minority shareholders like Edelman (Id. at 4, 6-8).
The court consolidated these actions. In a judgment issucd on February 1, 2000, the French court
rejected plaintiffs’ claims (exhibit 4 to Klein Affirm). Plainti[fs appcalcd this dismissal to the

Paris Court of Appeals, that upheld the dismissal (exhibit 5 to Klem Affirm.). On September 21,




2004, the Supreme Court of Appeals in France rejected the plaiatiffs’ appeal (exhibit 6 to Klein
Allirm.).

On November 5, 1998, Edelman again sued SDL in France (exhibit 7 to Klein Affirm.).
Edclman alleged that SDL management refused to provide him and his entities with information
they asserted they were entitled (o as sharcholders; the Taittinger family was keeping the stock
pricc of SDL low in order to obtain a lower valuation of their holdings; and SDL transfcrred
majority control of Banque du Louvre at a lower price than it could have reccived from a
dillerent bidder (exhibit 7 to Klein Affirm., at 4, 8-12), The French court rejected all of the
plaintiffs’ claims (exhibit 8 to Klein Affirm., at 8-15).

On February 19, 1999, the Edclman Funds brought a fourth action in France against SDL
and numcrous individual defendants, including Claude Taittinger, Anne-Claire Taittinger and
Palrice De Margerie, bascd on allegations similar to those alleged in the amended complaint,
mcluding that the Taittinger family controlled SDL and ran it like a fiefdom; that thcy managed
SDL for the benefit of the Taittinger family al the expense of minonty sharcholders; Taittinger,
S.A. conspired with others to disenfranchise Edelman; the Taittinger fammly sold Banque du
Louvre at a price below other bids; SDL paid Taittinger family members for unnecessary jobs;
and the Tatttinger famuly artificially depressed the price of SDL’s stock (exhibit 9 to Klein
Alfirm.). Oun Junc 20, 2000, the French court again rejected plaintiffs’ claims (exhibit 10 to
Klein Affirm.). On May 3, 2002, the Paris Court of Appeals upheld the trial court’s decision
(exhibit 11 to Klein Aflirm.). On September 21, 2004, the Supreme Court of Appeals rejected
plainti[(s” appeal of the decision (exhibit 12 to Klcin Affirm.).

In August 2000, in a fifth action, SDL sued the plaintiffs here, alleging that plaintiffs were
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and had been acting in a manner not (o take control of SDI,, as they claimed, but to manipulate the

stock markct by circulating falsc information, with the sole purpose of personal profit, to the
detriment of SDL and its sharcholders (exhibit 13 to Klein Affirm.). Edelman and his entitics
counterclaimed against SDL (exhibit 14 to Klein Affirm.).  On October 20, 2000, in conncetion
with the counterclaims, Edelman and his entities {iled an application in the United Statcs District
Court for the Southemn District of New York, pursuant to 28 USC § 1782, for discovery (exhibit 15
to Klein Affirm.). SDL had previously madc an application undcr the same statute for discovery
from Edelman, (hat the district court had granted (scc Id. at 1). Edelman’s counterclaim alleged
similar allegations to thosc alleged here. [t asserted waste and mismanagement based on
allegations that SDL acted to protect and cnrich its directors and senior management, particularly
the Taittinger family, at the expense of minority shareholders.
Procedural History in This Action

Plaintiffs mitially brought this action in November 2000, On February 2, 2001, all of the
defendants named in that original complaint moved to dismiss on the grounds ol lack of personal
jurisdiction, forum non conveniens, collateral estoppel/res judicata and failure to statc a claim.

On August 8, 2001, this court heard oral argument on the motions to dismiss (exhibit 18 (o
Klein Affirm., August 8, 2001 Transcript). After a comprehensive analysis of the various bases for
the motions, including the forum non conveniens factors, this court dismissed the complaint as (o
all defendants, some on the ground of failurc to state a claim, some [or lack of jurisdiction and
some on (he ground of forum non conveniens (exhibits 18 and 19 to Klein Affirm.),

Plaintiffs appealed this decision with regard to defendants Taittinger, S.A., CFT, Annc-

Claire Taitinger, Claude Taittinger, Jean Taittinger, Michel Taittinger, Baccarat S.A. and ODDO
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et Cie. Plaintiffs did not appcal the dismissal of their casc against Patrice De Margcric.
On October 29, 2002, the Appellate Division allirmed the dismissal as (o 36 of the 38

defendants (Edelman v Taittinger, S.A., 298 AD2d 301 [1Ist Dept 2002]). With respect to

Taittinger, S.A. and CFT, however, the Appcllate Division granted plainti ffs the right to take
Jurisdictional discovery as to whether those defendants were doing business in New York, pursuant
to CPLLR 301. Specifically, that court permitted plaintiffs to takc discovery on “whether the
complex corporalte relationships involved the parents’ exercise ol control over their subsidianes”
(1d. at 302). The Appellate Division determined that discovery was properly denied as to the
individual Taittinger family members and as to the other corporate defendants, because there was
no basis for claiming that discovery would yield facts relating to their doing business in New York
(1d.). It further determined that there was no basis for discovery as to any of the defendants under
CPLR 302 (1d.). Whil¢ noting that the courts could not reach the forum non conveniens defense
until it resolved the jurisdiction issue, the Appellate Division went on to state that, under the
totality of the circumstances, “New York docs not appcar to be a convenient forum since the
contacts with this junisdiction arc tenuous at best” (Id. at 303). 1t reasoned that the wrongs flowed
from conduct in France, the documents and witnesses are in France and the court would likely need
to apply French law. It further discounted plaintiffs” argument regarding procedural differences
between the courts in France and here, and concluded that the other factors “militate strongly
against rctention of this action in New York” (1d.).

The remaining partics thereupon commenced jurisdictional discovery that took over two
years.

On June 15, 2004, plamtills cross-moved to amend the complaint to include additional




delendants. On August 5, 2004, this court granted the cross motion to amend.

The Motions to Dismiss

Upon completion of the jurisdictional discovery, defendants Taittinger, S.A. and CHT move
to dismiss this action for lack of personal jurisdiction, pursuant to CPLR 301, and on the grounds
of forum non conveniens, that plaintiffs must assert the claims derivatively and that the decisions
in the French litigations have res judicata or collateral estoppel effect barring the claims. These
dcfendants aver that discovery has shown that there is no basis to conclude that they are doing
business in New York under CPLR 301. They urge that the evidence shows that they have no
continuous or systematic presence in New York. They contend that Kobrand, a company that
basically buys Taittinger champagne from Taittinger, S.A. in France and brings it {o the U.S. to
distribute it to its various distributors, 1s simply an independent distributor, not an agent, or 4
consignee of Taittinger, S.A. or CFT. They assert that their participation in an international wine
exposition in 2002, infrequent visits by Taittinger representatives to New York to meet with
Kobrand, maintcnance of a website accessible in the U.S., and Taittinger, S.A.’s 83% ownership of
Domaine Carneros’, a Califorma winery, alone or together, do not support CPLR 301 junisdiction.

Taittinger, S.A. and CFT further urge that there is no basis to assert jurisdiction over them
through SDI."s subsidiarics in New York - Baccarat USA, Concorde USA, and Annick Goutal, Ine.
USA - beeause thosce subsidiarics arc not agents or mere departments of Taittinger, S.A. or CFT.

On their forum non convenicns defense, Taittinger, S.A. and CI'T maintain that the contacts
with New York arc tenuous at best. They assert that the plaintiffs actually holding the sharcs at
1ssuc are nonrcsidents, as arc all the defendants; the transactions occurred in France; there are

duplicate, contemporancous proceedings mn the French courts, arising out ol the same [(acls and
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transactions; French law applies; relevant documents and witnesses are in ['rance; and the case
would unnecessarily burden this court.

With respect to the remaining defenses, Taittinger, S.A. and CFT assert that these claims
are derivative claims, becausc the alleged wrongs were (o SDL sharcholders, not the plainfiffs
individually. Tinally, res judicata and collateral estoppel bar the claims based the claims on the
issucs raised und decided against plaintiffs in the first French proceeding against Taittinger, S.A.

Defendants Anne-Claire Taittinger, Claude Taittinger and Patrice De Margeric, who
originally obtained dismissal for lack ol personal jurisdiction, again move to dismiss on the samc
grounds as Tailtinger, S.A. and CTT, but also assert that the amended complaint is untimcly. With
regard to the lack of personal jurisdiction, they contend that the amended complaint does not cure
the deficiencies that Ied this court and the Appellate Division to dismiss the original complaint
agamsl them. As with the original complaint, plaintiffs concede that these defendants reside and
work in France. The additional allegation that Anne-Claire Taittinger and Patrice De Margeric
travel to New York to promote the busincss of Baccarat, S.A. and Concorde is insufficient, because
there is no allegation that they arc conducting that business individually, as opposcd to in their
capacily as olTficers of certain French companics. As to the timeliness issue, these delendants
contend that the claims all concern conduct that occurred in 1997 and carly 1998, more than six
years prior to the filing of the amended complaint — whether that filing was decmed to have
oceurred upon plamtiffs’ cross motion made on Junc 15, 2004, or upon this court’s grant of the
cross motion on August 5, 2004. They assert that the tolling provision in CPLR 205 (a) for the
termination of an action does not apply here where the dismissal was for lack of personal

jurisdiction. They further contend that there is no basis to apply the relation back doctrine. They
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also join in the forum non conveniens, derivative claims and res judicata/collateral estoppel
arguments of the other defendants.

Defendant Baccarat S.A., dismissed originally for lack of personal jurisdiction, is seeking
dismissal of the amended complaint on the same ground. Baccarat maintains that the decision by
this court and the Appellate Division, holding that there was no jurisdiction over it and no basis
even for jurisdictional discovery, arc law of the case and res judicata. Baccarat also contends that
the amendcd complaint [ails to state a claim against it, alleging only two statements o (he effecl
that it has a subsidiary with a New York office, and that the individual defendants travel to New
York to promotc the business of Baccaral. Baccarat contends that this amended complaint fails to
allcge that Baccarat engaged in any wrongdoing. 1t joins in the other defendants’ arguments on
forum non convenicens,

Defendant Concorde, the only new defendant with respect o the amended complaint,
similarly asserts that there are no allegations of wrongdoing against it in the amended complaint,
and so the court should dismiss against Concorde for failure to statc a claim. It contends that the
statutc of limitations for the claims has cxpircd, and there is no basis for the application of the
relation back doctrine. Finally, it, too, joins in the forum non conveniens arguments.

DISCUSSION

The court grants delendants’ motions to dismiss and dismisses the amended complaint.
The threshold 1ssuc in these motions is whether this court has personal jurisdiction over the
different defendants. The prior motion and appeal has limited the issuc of personal jurisdiction
over defendants Taittinger, S.A. and CF1 and granted jurisdictional discovery only on the issue of

whether these defendants were doing business in New York. The courts rejected long-arm

11




jurisdiction under CPLR 302 and the pleadings in the amended complaint also fail to raise any

basis {or jurisdiction under that provision,
To deleat a motion to dismiss for lack of personal jurisdiction, plaintifls need only makc a

prima facic showing (sce Hoffritz for Cutlery, Inc. v Amajac, 14d., 763 F2d 55, 57 |2d Cir 1985]).

However, the parties have engaged in substantial jurisdictional discovery, and ncither party has
requested an cvidentiary hearing or trial. Therclore, plaintiffs must substantiate therr jurisdictional

allegations with reference to the evidence, and the moving defendants must present proof refluting

the plainti(Ts’ jurisdictional allegations in order to prevail (scc Sankaran v Club Mediterranee,
S.AL, 1998 WL 433780 [SD NY 1998]). As discusscd below, plaintifls have failed to support their
allegations, and defendants have met their burden with undisputed proof.

CPLR 301 confers general jurisdiction over any forcign corporation “doing business”
within the jurisdiction, regardless of whether the cause of action ariscs out of that transaction or

business (Landoil Resources Corp. v Alexander & Alexander Servs., Inc., 77 NY2d 28 [1990];

Laufer v Ostrow, 55 NY2d 305 [1982]). The corporatc defendant must be doing business m the

state at the time plaintil{s commence the action (Lancaster v Colonial Motor Freight Linc, Inc., 177

AD2d 152 [1st Dept 1992]) and not occasionally or casually, “but with a fair mcasure of

permanence and continuity” (Tauza v Susquehanna Coal Co., 220 NY 259, 267 [1917]; accord

Laufer v Ostrow, supra). ‘The test is a practical one: “‘is the aggregate of the corporation’s activilies

in the State such that it may be said to be ‘present” in the State” ( Laufer v Ostrow, 55 NY2d at

310, quoting Tauza v Susquehanna Coal Co., 220 NY at 267). In addition, under constitutional

requirements ol due process, the quality and naturc of the corporation’s contacts must be sufficient

to make it reasonable and just, according to traditional notions of fair play and substantial justice,
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to require it (o defend an action in the state (Infernational Shoe Co. v Washington, 326 US 310,

316 [1945)).
The factors, under both analyses include the existence of an officc; the presence of
cmployees; the solicitation of business; and the presence of bank accounts or other property in the

state (Hoffritz for Cutlery, Inc. v Amajac, Tid., 763 F2d 55, supra; sce Bryant v Finnish Natl.

Airling, 15 NY2d 426, 432 [1965]).

In this case, the court {inds that there 1s no CPLR 301 jurisdiction over defendants
Taittinger, S.A., CT'T, individual defendants Annc-Claire Taittinger, Claude Taittinger, Patrice De
Margeric, Baccarat S.A., or Concorde. First, with respect to delendants Taittinger, S.A. and CFT,
plaintif(s have [ailed to present any cvidence of these [actors. Instecad, Taittinger, S, A, and CFT
have presented uncontroverted evidence that neither ol them has any offices, bank accounts,
investmenl accounts, property or employces in New York, and that ncither entity pays taxcs here

(sce exhibit 20 to Kicin Affirm., Deposition of Picrre Emmanuel Taittinger [PET], dated October

24,2003, a1 45-47, 54-55; exhibit 21 to Klein Affirm., Court Dep., at 28, 44, 115-17; exhibit 22 to
Klein Aflirm., Deposition of Claude Taittinger [CT], dated October 28, 2003, at 146-48; exhibit 23
to Klein Affirm., Deposition of Michel Taittinger [MT], dated October 31, 2003, at 42-43).

In the absence of these factors, plaintiffs have asserted various theories for CPLR 301
jurisdiction over these two defendants. First, plaintiffs contend that there is jurisdiction over
Taittinger, S.A. through Kobrand, a non-party that distributes Taittinger, S.A."’s products in New
York. Plaintils urge that the Tattinger consigns its products to Kobrand, that does not have to pay
Taittinger until it receives payment from its own distributor Peerless, and that Kobrand docs not

accept any risk. Thus, plaintiffs maintain that Taittinger, S.A. 1s making direct sales in New York

13




through Kobrand. Plaintiffs further assert that Kobrand is Taittinger’s New York agent and that

Kobrand’s sales of the products of Taittinger, S.A. and of Domainc Carncros, a California wincry
of which Taittinger, S.A. is 83% shareholder, in New York arc attributable (o Taittinger, S.A.
Plaintiffs point to evidence that Taittinger dictates the ex-ccllars price of the product that Kobrand
orders; that Taittinger, S.A. pays for a 10% marketing budgct for all distributors ol its products;
that it works with Kobrand on its marketing plan; that certain Taittinger cxecutives travel to New
York around once a year; and that Taittinger accepts jurisdiction in New York under its opcrating
agreement with Kobrand.

It 15 well-cstablished that the mere salc ol a manufacturer’s products through an
independent distributor, however substantial, is insufficicnt to justify the exercise of jurisdiction

under CPLR 301 (see Delagi v Volkswagenwerk A.G. of Wolfshurg, Germany, 29 NY2d 426, 433

[1972]; Jurligue, Inc. v Austral Biolab Pty., Ltd., 187 AD2d 637 |2d Dept 1992] [presence of New

York distributor not cnough for CPLR 301]; Jazini v Nissan Motor Co., 148 F3d 181, 184 [2d Cir

1998 [ foreign manulacturer not doing business simply becausc it sells product through New York

distributor]; McShan v Omega Louis Brandt ct [rere, S.A., 536 F2d 516, 517-18 [2d Cir 1976

[sales, even il substantial, of forcign manufacturer’s goods through independent agency, docs not

make manufacturer subject to CPLR 301 jurisdiction]). Contrary to plaintiffs’ allcgations, that are

completely unsupported by reference to any documents or deposition testimony, Kobrand is an

independent distributor of Taittinger, S.A.’s products and is not an agent of these defendants. The

cxclusive distribution agreciment between Kobrand and Taittinger, S.A. clearly states that:
KOBRAND shall have no night to act as agent for TAITTINGER in

any rcspect whatsoever . ., [nor incur] any liabilitics whatsocver on
TAITTINGER’S behalf, or otherwisc cstablish or impose any

14




obligation or liability against TAITTINGER.

[xhibit 24 to Klein Affirm., at T 1000074-75. Michael Quinttus, the scnior vice-president and the
director of the supply relations department at Kobrand, attested at his deposition that Kobrand does
not have the authority to enter into agrcoments or make sales commitments on Taittinger, S.A.’s
behalf, and that it must buy the champagne from Tarltinger, S.A. before it can scll it to another
distributor (exhibit O to PlaintifTs’ Statement of Jurisdiction, Deposition of Michacl Quinttus,
dated February 24, 2004, at 31), 1le stated that Kobrand establishes its own marketing activitics,
and there is normally no discussion with Taittinger, S.A. about them (Id. at 108). He further
attested that Kobrand does not consult with Taittinger, S.A. aboul the pricc Kobrand sells the
products, that Kobrand sclccts its own distributors to distribute the Taittinger products in the U.S.
and that it does not consult with Taittinger, S.A. about the sclections (Id. at 89; sce Court Dep., at
49-50).

Delendants present further proof that while Taittinger, S.A, gives Kobrand a 10% discount
to be used for marketing the products, Kobrand determines, on its own, how and to whom the
Taiitinger champagne is marketed in New York (PET Dep., at 140, Court Dep., at 101), and
Kobrand determines the price it charges to its own customers (PET Dep., at 110; Court Dep., at
69). In fact, Claude Taittinger, the chicf cxecutive officer of Taittinger, S.A., stated spccifically
that Kobrand is free (o dispose of the advcertising funds as it deems [it (CT Dep., at 123). This
prool of the separate and independent nature of Kobrand and the lack of Taittinger, S.A.’s control
over Kobrand’s activities, dcfeats any argument that Taittinger, S.A. was doing business in New
York through Kobrand.

Standard Wine & Liquor Co. v Bombay Spirits Co. (20 NY2d 13 [1967]), that defendants
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rely upon, is factually similar and disposes of plainti(fs’ theory that Kobrand 1s Taitlinger, S.A.’s
agenl. In Standard Wine, the Court of Appcals held thatl an independent distributor was not an
agent ol a forcign liquor manufacturcr, The defendant, Bombay Spirits Co., had no offices, bank
accounts, phone listings or warchouses in New York (Id. at 16). It had given the cxclusive right to
distribute its products in the U.S. to Penrose, a Pcnnsylvania distributor. Penrose bought the goods
{from Bombay F.O.B. Great Britain, imported them into the U.S. and sold them at a profit to liquor

wholesalers and distributors (Id.). The Court of Appeals found no basis for the assertion of

Jurisdiction over Bombay (1d. at 17). The court specilically concluded that the record was clear

that Penrose “dealt independently of Bombay and was not the latter’s agent” (1d.). The Court
dismissed the fact that Penrosc acted as Bombay’s agent in filings with the Statc Liquor Authonty
(Id.).

Similarly, here, Kobrand has been given the exclusive right to distribute Tailtinger, S.A.’s
champagnc in the U.S. Kobrand buys the product from Tailtinger, S.A. FOB France, imports it to
the U.S. and sclls the champagne at a profit to wholesalers and distributors. Kobrand takes the risk
of loss in transit (exhibit O to Plaintifts’ Statement of Jurisdiction, Quinttus Dep., at 110-11),
maintains its own inventory and cannot return the product if it is not sold. It dcals independently
with Taittinger, S.A., and 1s not its agent.

Plaintifls argue that Kobrand is a consignce of Taittinger, S.A. Plaintiffs point (o the terms
“Ship and Consign to” on the preprinted “Purchase Order” form Kobrand used when purchasing
champagne {rom Taittinger, S.A. (cxhibit Q to Plainti(ls’ Statement of Jurisdiction) and that
Kobrand’s distributors in certain instances pay Kobrand before Kobrand pays Tailtinger, S.A.

This argument is unpersuasive. Mr Quintius clearly testificd that, in all instances, Kobrand
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takes title to Taittinger, S.A.’s product when it lcaves Taittinger’s warehouse in France (exhibit O

to Plaintiffs’ Statement of Jurisdiction, Quinttus Dep., at 110-11). Ile explained that there are
threc ways in which Kobrand distributes Taittinger champagne. The [first involves Kobrand
purchasing the product from Taitlinger, storing it in Kobrand’s Beaunc, France warchouse and then
distributing it to its customers in the U.S. (Id. at 30). The sccond involves Kobrand purchasing the
champagne and transporting it through agents Kobrand hircs to Kobrand’s warehouse in New
Jersey (1d. at 25). The third involves a purchase of a large quantity, cnough for a [ull shipping
container dircct [rom Taittinger, S.A. In that situation, Kobrand buys the champagne from
Taittinger, S.A., arranges and pays [or a freight forwarder to go to Taittinger, pick up the goods and
deliver them directly to Kobrand’s buyer (Id. at 29-31, 42-48). Mr. Quinttus testified
unequivocally that Kobrand takes titlc and possession of the products when they become loaded
onto the truck al Taittinger, S.A. in Trance. Aficr that, Kobrand bears the risk of loss (Id. at 110-
I1). The testimony of Pierre Emmanuel Taittinger corroborates this testimony. Pierre Emmanuel
Tarttinger also stated that Kobrand takcs delivery and titic to Taittinger champagne in Francc
(exhibit 20 to Klein Affirm,, at 151, see also exhibit 21 1o Klein Affirm., Court Dep., at 99

| Tatttinger docs not accept champagne back from Kobrand], 48 [Kobrand is indecpendent, it buys
the product, pays for it and owns it]). Thesc undisputed facts defcat any claim that there is a

consignee-consignor relationship (see Rahanian v Ahdout, 258 AD2d 156, 157 [1st Dept 1999]).

Plaintiffs ncxt contend that doing business jurisdiction is proper based on the solicitation
plus theory. Plaintiffs support their argument by asserting that Taittinger, S.A. had significant New
York sales, that plaintiffs estimatc at approximatcly $5 million in sales in 2000, with no

evidentiary citation; that Taittinger, S.A. has sold champagnc in New York through Kobrand for
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fifty years; that its principals travel here regularly to confer with Kobrand and to attend Vinexpo
and trade shows; thal Taittinger, S.A. pays for advertising; and that it has two wcbsites, one
Amcrican and onc French.

Under the solicitation plus theory, a forcign manufacturer’s solicitation of business alone

will not justify a finding of corporate presence in New York (Laufer v Ostrow, 55 NY2d at 310;

Miller v Surl( Props., Inc., 4 NY2d 475 [1958]). The defendant must engage in substantial

solicitation and additional activities of substance within the jurisdiction (Laufer v Ostrow, supra).
Thus, a “‘foreign supplier ol goods or services [or whom an independent agency solicits orders
from New York purchasers is not present in New York and may not be sued here, however
substantial in amount the resulting orders” (Id. at 311 [emphasis in ornginal]; sce Delagi v

Volkswagenwerk A.G. of Wolfsburg, Germany, 29 NY2d 426, supra [ lorcign car manufacturer not

subjcet to jurisdiction based on solicitation through independent franchised wholesale distiibutors],

supra; Miller v Surf Props., Inc., supra). Activities of substance can mclude, for example, evidence

of the foreign defendant’s financial or commercial dealings in New York or proof that the

delendant 1s holding itself out as operating in New York (sce Bryant v Finnish Natl. Airline, 15

NY2d at 432 |ollice, employees and bank account in New York]; Elish v St. Louts Southwestern

Ry. Co., 305 NY 267, 270 [1953] | financial transactions and directors mcctings, offices and
officers in New York]).

Here, neither Taittinger, S.A. nor CFT maintain any office, showroom, or bank accounts,
nor do they hold any board meetings in New York. The once or twice yearly periodic trips by
Taittinger, S.A. representatives 1o meet with Kobrand are plamly insulficicnt to sustain jurisdiction

over Taittinger, S.A. (see Chamberlain v Jiminy Peak, 176 AD2d 1109 [3d Dept 1991] [periodic

18




visils to New York arc not sufficiently continuous and systematic]; Pacamor Bearings, Inc. v

Molon Motors & Coil, Inc,, 102 AD2d 355 [3d Dept 1984] [sales manager’s cight trips to New

York, 10% to 13% gross salcs [rom New York buyers, and lending hcavy engineering suppott to
New York buyer arc not enough]). Taittinger, S.A.’s participation in Vinexpo in 2002 1s
msufficient, because it is the defendant’s contacts at the time the action was commeneed, in this
casc in 2000, that are rclevant. Morcover, atlendance at trade shows is not suflicient to confer

jurisdiction (sce Bemer v Ben Kaufman Sales Co., 1994 W1, 363935 [SD NY 1994]; ICC Primex

Plastics Corp. v LA/ES Laminati Estrusi Termoplastict S.P.A., 775 I Supp 650 [SD NY 1991]

[minimal visits to customers or trade shows is not enough]; cf. Kincs v Rescue Sys., Inc., 1997 WL

188931 [SD NY 1997] [conduct ol business during trade shows warranted jurisdictional

discovery]).

Plaintiffs’ reliance upon Haddad Bros. Ine. v Little Things Mcan A Lo, Inc. (2000 WL
1099866 |SD NY 2000]), 1s misplaced, as the facts are clearly distinguishable. In Haddad Bros.,
the foreign delendant maintained a showroom in New York, nin by a sales representative of
defendant, its name was listed on the door at the showroom and in the butlding directory as well as
in the New York telephone book (Id. at *1). The defendant displayed its merchandise in the Tobby
of the building, sent catalogs and order forms Lo potential customers and regularly attended trade
shows m New York. It also had a website offering products for sale to New York customers
through its onlinc store (1d. at *2). Based on these contacts, the court found that defendant

satislied the solicitation plus test, because it solicited substantial business and processed orders

through its corporatc showroom here (Id. at *5; see also Fashion Fragrance & Cosmetics v

Croddick, 2003 WL 342273 [SD NY 2003] [defendant subject to jurisdiction bcéause il had New
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York City location at which it collected cash and handled accounts receivables, and principal

attended busincss functions in New York]). Here, in contrast, Taittinger, S.A. does not have a
corporate showroom or any other offices in New York, nor does it have any employccs, or
telephone listings, and 1ts websile does not permit any ordering. Thus, there is no basis for
jurisdiction over cither Taittinger, S.A. or CI'T under the solicitation plus theory.

Plaintiffs next assert that Taittinger, S.A. and CFT arc present in New York becausc they
have subsidiaries - Baccarat USA, Concorde USA, and Annick Goutal, Inc. USA - that are in New
York and that, though plaintif{fs admit are “technically wholly owned subsidiarics of their French
parcnts,” are allcgedly all mere departments of the entire Taitlinger proup, Plamuf(ls assert that
Taittinger, S.A. and CFT dominatc all 275 Taitlinger family companies, including these New York
subsidiaries. They claim that these companies opceratc on an inlegrated basis with no true
distinctions and that Claude Taittinger, Anne-Claire Tatttinger and Patrice De Margerie control
them all. They urge that these New York subsidiaries perform all the New York functions that the
parent companics would have to perform, and, therefore, the parents, Taittinger, S.A. and CFT, arc
doing business in New York through these subsidiaries.

“Where, as here, the claim is that the (oreign corporation is present in New York state

because of the activities there ol its subsidiary, the presence of the subsidiary alone docs not

establish the parent’s presence in the state” (Jazini v Nissan Motor Co., 148 F3d at 184 [citation
omitted]). In order for the court to have personal jurisdiction over the parent in New York, the

subsidiary must either be an “agent” (Frummer v Hilton Iotels Intl.. Inc., 19 NY2d 533, cert

denied 389 US 923 [1967]), or a “mere department” (Taca Intl. Airlines, S.A. v Rolls-Royce of

England, lid., 15 NY2d 97 [1965]) of the foreign parent,
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Under the theory that a subsidiary is an agent of the parent, the plaintiff must show that the
New York subsichary “docs all the business which [the forcign parent corporation} could do were it

here by its own officials” ( Frummer v Hilton Hotels Intl., Tne,, 19 NY2d at 537). This means that

the local subsidiary must represent such a significant part ol the business that the [oreign parent
would have (o send its own cmployces to New York were the subsidiary not conducting affairs on

its parcnts’ behalf (Ontel Prods., Inc. v Project Strategics Corp., 899 F Supp 1144, 1147 [SD NY

1995]). The [act of common ownership “gives rise o a valid inference as to the broad scope ol the
agency” (Frummer v Hilton Hotels Intl., Inc., 19 NY2d at 538).

Here, not only is the proof of common owncrship insufficient, there is no proof( that
Baccarat USA, Concorde USA and Annick Goutal, Inc. USA are doing all of the business
Taittinger, S.A. and CFT could do were they acting here through their own officers. First, cach of
these subsidiaries are refaled (o Taittinger, S.A. and CFT through SDL.. A chart plainti{fs
devcloped (exhibit 27 to Klein Affirm.) indicates that SDL owns 51% of Baccarat SA, that in turn
owns 100% ol Baccarat USA Inc.; that SDL owns 99% of the Concorde Group, that apparently
owns Concorde USA; and that SDI. owns 99% ol Anick Goutal S.A., that 1 turn owns 99% of
Anick Goutal, Inc. USA. Thus, it is SDL, not Taittinger, S.A. or CFT, that is the grandparent of
these subsidiarics. Plaintiffs want to take this one and two steps further to Taittinger, S.A. and
CFT. However, as the chart also shows, the public owns 58% of SDI., Taittinger owns only 37%
of the shares and CI'T owns only 35% of Taittinger, S.A. (Id.).

Morc importantly, there is no evidencc in the record thatl any of these subsidiarics of SDL
acled as an agent of either Taittinger, S.A. or CFT. It is undisputed that these subsidiaries arc in

completely different lines of business than Taittinger, S.A or CFT. Taittinger, S.A. produces
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champagne. CFT is a French holding company that manages shares held by certain French citizens

and provides certain services for Taitinger, S.A. and SDIL.. SDL’s subsidiaries, in contrast, scll
crystal (Baccarat USA), hotel services (Concorde USA), and perfume (Annick Goutal, Tnc. USA).
There 15 no support in the record for any claim that CFT or Taittinger, S.A. rcly on these SDL
subsidiaries to perform CI'T"s or Taillinger, S.A.’s [unctions. Plaintiffs” attcmpt to overcome this
glaring inadequacy in their argument by relying on the “aura of luxury” surrounding Tarttinger
champagnc and the products of these SDI. subsidiaries, is unconvincing. There 18 no basis Lo
connect these disparate products for purposes of assessing parent-grandchild liability under an
agency theory of personal jurisdiction. That certain Taittinger family members, like Claude
Taittinger, Anne-Clairc Taittinger and Patricc De Margerie, may sit on certain boards of thesc
subsidiaries, alonc is insufficient to find jurisdiction over Taittinger, S.A. and CFT (cf, Taca Intl.

Airlines, S.A. v Rolls-Royce of England, Ltd.,15 NY2d 97, supra [while grandparent, parcnt and

subsidiary shared personnel and directors, there was significant additional evidence that the parcnt
companics determined the policies of the subsidiary, trained all employees of subsidiary, wrote and
published all of subsidiary’s litcrature, and all incomc of the subsidiary went to parent and then
grandparent, appcaring on their balance sheets]). Dcfendants present undisputed cvidence that
Taittinger, S.A. employces did not work for SDL, Baccarat USA, Concorde USA, or Annick
Goutal, Inc.. USA (cxhibit A (o Plaintiffs” Statement of Jurisdiction, Claude Taittinger Dep., at
158). Morcover, there is no proof of financial dependence. Taittinger, S.A. did not guarantee any
loans of Baccarat USA, Concorde USA, or Annick Goutal, Inc. USA (1d. at 59).

Similarly, with respect to plainti({s” allegation that therc is jurisdiction over Tailtinger, S.A.

based on its 83% ownership of Domaine Carncros, the California wincry, that has an employce
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who works in New York (exhibit F to Plaintifls’ Statement ol Jurisdiction, Court Dep. at 92), the

court finds an insufficicnt nexus on which to base jurisdiction. The presence of an employec of a
California corporation docs not creale jurisdiction in New York over a rclated, but independently

managed, foreign corporation (scec Delagi v Volkswagenwerk A.G. of Wolfsburg, Germany, 29

NY2d 426, supra; Volkswagenwerk Aktiengesellschalt v Beech Atrcralt Comp., 751 I12d 117, 120

|2d Cir 1984] [when activitics of parent show disregard for separatc corporate existence of the
subsidiary, the court may cxcrcisc jurisdiction]). Plaintiffs fail to present any indicia of Taittinger,
S.A. control over Domainc Cameros. While the products (winc and champagne) arc somewhat
more similar than those ol the SDL subsidiaries, there is no cvidence that Taittinger, S.A,
controlled Domatne Carmeros’ executives and activities or ignored the separate existence of the
companies, sulficient to find that Taittinger, S.A. is doing business in New York through one
Domaine Cameros’ employce,

Plaintiffs” argument that the subsidiarics - Baccarat USA, Concorde USA and Annick
Goutal, Inc. USA - are “merc departments™ of Taittinger, S.A. and CFT, also is unconvineing. To
determinc whether a subsidiary is a mere department of the parcnt, a court considers [our factors.

The first, that ts cssential, is common ownership (Delagi v Volkswagenwerk A.G. of Wolfsburg,

Germany, 29 NY24d at 432; Volkswagenwerk Akticngescllschaft v Beech Aircraft Corp., 751 F2d

at 120). *|N]carly identical owncrship interests must ¢xist before one corporation can be

considered a department of another corporation for jurisdictional purposes” (Volkswagenwerk

Aktiengesellschalt v Beech Aireraft Corp., 751 F2d at 120). Here, the evidence shows that this

crucial clement 1s missing, Plaintif(s concede that the public owns 58% of SDL and that SDL

owns cach of these subsidi;l-lrics, nol Taittinger, S.A. or CFT (exhibit 27 to Klcin Atfirm.). Thus,
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there is no identical ownership interest.

The remaining three elements include the degree to which the subsidiary is [inancially
dependent on the parent, the degree to which the parent selects the subsidiary’s executive personncl
and fails to observe corporate formalities and the degree to which the parent exerciscs control over

the subsidiary’s operational and marketing policies (Volkswagenwerk Aktiengesellschafl v Becch

Aircrafl Corp., 751 IF2d at 120-122). There is no evidence of any of these [aclors between
Taittinger, S.A. and CFT and any of SDL’s Ncw York subsidiaries. The overlap of dircctors
between these entitics 1s not cnough to (ind that the subsidiarics are mere departments of these

defendants (sce Porter v 1L.SB Indus., 192 AD2d 205 [4" Dept 1993] [subsidiary not mere

department cven though some overlap of officers and directors of two cntities]). Plaintiffs have
failed to present any prool of the “pervasive control over the subsidiary that the ‘mere department’

standard requires” (Jazini v Nissan Motor Co., 148 F3d at 185). Therelore, this court lacks

jurisdiction over defendants Taittinger, S.A. and CFT,

As o the individual defendants Claude Taittinger, Anne-Claire Taittinger, and Patrice Dc
Margerie, as this court and the Appellate Division alrcady found with regard to the original
complaint, there also is no basis for this court to cxercise personal jurisdiction over them. These
defendants all live and work in France, That they may travel occasionally to New York on behal{
of the French companies they work (or, fails to provide a basis for personal jurisdiction over them.
[irst, these visits were insufficient for jurisdiction over Tailtinger, S.A., and, thus, they could not
be sufficient for doing business jurisdiction over these individuals. Second, there 1s no proof that
these individual defendants were engaged in any activity on their own behalf in New York. A

defendant does not subject him or herself “individually, to the CPLR 301 jurisdiction of our courts,
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howcver, unless he [or she] is doing busincss in our State individually” (Laufer v Ostrow, 55 NY2d
al 313 (citations omitted). Thus, the court dismisscs the amended complaint against the individual
defendants for lack of personal jurisdiction.

Dcfendant Baccarat, S.A.’s motion (o dismiss also is granted. As | determined with regard
to (he original complaint, and as the Appellate Division affirmed, this court lacks personal
jurisdiction over this defendant. Baccarat, S.A. is a Trench corporation with offices in France. As
discusscd with respect to defendants Taittinger, S.A and CFT, the allegations in the amended
complaint that Baccarat, S.A. has a wholly owned subsidiary, Baccarat USA, that has an oflice in
New York, without more, is insufficient. Plamnti((s have conducted substantial jurisdictional
discovery. Yet, they fail to come forward with proof of the type ol control necessary to
demonstrate that Baccarat USA was a mere department or simply an agent of Baccarat, S.A.
Plaintiffs do not support their jurisdiction argument in their memorandum ol Jaw by recitation to

documentary or deposition cvidence. Their Statement of Undisputed Jurisdictional Facts refers (o

such cvidence, but the testimony they cite does not support the proposition for which they cite it,

Therefore, plaintiffs have failed to demonstratc that this court has personal jurisdiction over
Baccarat, S.A.

Moreover, even i this court were (o ind that Baccarat, S.A. was doing busingcss here, the
amendcd complaint fails (o state a claim against it. It contains no substantive allegations against
Baccarat, S.A. It alleges only that Baccarat, S.A. has a subsidiary with a New York ollice.
Without any allegations ol wrongdoing, plaintifls fail to asser(s any claims against Baccarat, S.A.

Similarly, with regard to the defendant Socicte Des Hotels Concorde, the amended

E:omplainl makes the same factual allegations, that it has a subsidiary, Concorde USA, with a New
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York office. Again, the complaint fails to assert any wrongdoing on the part of this delcndant.
Therelore, the court dismisses the amended complaint against Socicte Des IHotcls Concorde for
failure Lo statc a cause of action.

Finally, the court finds that, cven if 1t has personal jurisdiction over these defendants, it
would grant the motions on the ground of forum non convenicns, It 1s well-settled that New York
courts “nced not entertain causcs ol action lacking a substantial ncxus with New York™ (Martin v
Mieth, 35 NY2d 414, 418 [1974]). The doctrine of (orum non conveniens codified in CPLR 327
(a), “permits a court to stay or dismiss such actions where it is determined that the action, although

jurisdictionally sound, would be better adjudicated clsewhere™ (Islamic Republic of Iran v Pahlavi,

62 NY2d 474, 478-79 [1984], cert denicd 469 US 1108 [1985]). The central focus of the forum

non conveniens inquiry is (o ensurc that trial will b¢ convenient and will best serve the cnds of

Jjustice (sce Piper Aircrafi Co. v Reyno, 454 US 235 [1981]; Capital Currency Exch., N.V. v

National Westminster Bank P1.C, 155 F3d 603 [2d Cir 1998], cerl denied 526 US 1067 [1999]). If

the balance of conveniences indicates that trial in plainti(f’s chosen forum would be unnceessarily

burdensome for the defendant or the court, then dismissal is proper (scc Piper Aircraft Co. v

Reyno, supra).

New York courts consider the availability of an adequate alternative forum and certain
other private and public interest factors when evaluating New York’s nexus to a particular action
and when deciding whether to dismiss an action on the ground of forum non conveniens (Islamic

Republic of Jran v Pahlavi, 62 NY2d 474, supra). Although not every {actor is necessarily

articulated in cvery case, collectively the courts consider and balance the following lactors: situs of

the underlying (ransaction; residency of the parties; the potential hardship to the defendant; the
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location of the documents; the location ol a majority ol the witnesses; the existence of an adequatc

alternative forum; and the burden on the New York courts (seg Islamic Republic of Iran v Pahlavi,

62 NY2d 474, supra; World Point Trading PTE, Ltd. v Credito ltaliano, 225 AD2d 153 [1st Dept

1996]; Evdokias v Oppenhcimer, 123 AD2d 598 [2d Dept 1986]). A motion to dismiss on [orum
non conveniens grounds is subject Lo the trial court’s discretion. No onc factor is controlling

(Islamic Republic of Iran v Pahlavi, 62 NY2d 474, supra; scc also Matler of New York City

Asbestos Litigation v Rapid-American Corp., 239 AD2d 303 [1st Dept 1997]).

Here, cchoing the prior ruling of this court with regard to the earlier motion to dismiss, the
Appellate Division recognized that “under the totality of the circumstances, New York does not
appear (o be a convenient forum since the contacts with this jurisdiction arc tenuous at best”

(Edelman v Taittinger, S.A., 298 AD2d at 303; see Transcript of August 8, 2001, Proceedings

Before This Court, at 59 ). All of the critical acts giving rise (o plaintiffs’ claims occurred in
France. The claims rest on allegations of mismanagement of SDL, a French corporation, that
Irench officers and dircetors managed, in which plaintiffs chose to invest, in Francc. All of the
alleged wrongs emanatc Irom conduct, or defendants’ alleged lailure to act, in France. 1l 1s clear
that most, if not all, of the witnesses and documents arc in France. Indecd, France has the
paramount intcrest in resolving disputes among shareholders vying [or control over French entitics.
New York, on the other hand, lacks sufficient interest in this dispute. In addition, plaintiffs’ claims
aboult the management of SDL, and their efforts to gain control over it, arc already the subjcct of
review in the French courts in one pending and lour previous litigated actions that plaintifls
brought. New York courts have routinely dismisscd actions arising out of similar ¢circumstances on

forum non conveniens grounds (see Gonzalez v Lebensversicherung AG, 304 AD2d 427 [1st Dept
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2003], v denied 1 NY3d 506 [2004] [New York not convenicnt forum for action in which partics

entercd into contract in Spain, and entities, persons, and cvents predominantly situated therce];

Tilleke & Gibbins Intl., Lid. v Baker & Mc¢Kenzie, 302 AD2d 328 [1st Dept 2003] [New York not

convenient forum where plaintiff, defendant’s Thai affiliate, and most of material witnesses werc

in Thailand and Thai law governed the contracts|; Banco do Ustado de Sao Paolo, S, A. v Mendes

Ir. Intl. Co., 249 AD2d 137, 138 [1st Dept 1998] [dismissal appropriatc on forum non conveniens
ground where underlying events and circumstances occurred in Brazil, witnesses were in Brazil,
Brazilian law applicd and inquiry into complex rclationships between industry and Brazilian
government was necessary]).

Further, as the Appellate Division recognized, the resolution of certain issues will depend
on the application of French law, another factor that militates against accepting the litigation here

(sce Shiboleth v Yerushalmi, 268 AD2d 300 [1st Dept 2000]). The prior related litigations

pending in France also tip the balance in favor of dismissal, becausc of the undue burden this

places on New York courts and the risk of conflicting results (World Point Trading PTE, 14d. v

Credito Italiano, 225 AD2d at 161 [where case pending in Italy, attendant risk of conflicting

rulings weighed i favor of dismissal]; scc also A & M Exports, [td. v Meridien Intl. Bank, [.td.,

207 AD2d 741 [1st Dept 1994]). That two of the plaintiffs, Mr. Edelman and A.B. Edclman
Management Co., Inc. are¢ New York residents, does not outweigh the balance of the other relevant

Pahlavi factors, clearly favoring dismissal (scc Umon Baneaire Privee v Nasser, 300 AD2d 49 [1st

Dept 2002] [forum non conveniens doctrinc warranted litigating in Brazil where witnesscs, records
and transactions at issue were predominantly situated}), particularly because the remainder of the

plaintiffs and the defendants, the parties primarily involved in the transactions and alleged
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wronedoings, arc all nonresidents. Therefore, upon balancing the appropriate factors, dclendants
g £5, » UP g !

have sustained their burden of showing that the end of justice and the convenience of the parties

arc hest served 1 this action 1s heard in France.

Accordingly, it 1s

ORDERED thal the motions to dismiss of defendants Taittinger, S.A., Compagne

Financiere Taittinger, Claude Taittinger, Anne-Claire Taittinger, Patricc De Margeric, Baccarat,

S.A., and Sociele Des Hotel Concorde arc granted and the amended complaint is dismisscd with

costs and disburscments to defendants as taxed by the Clerk of the Court; and it is further

ORDERED that the Clerk is dirccted to enter judgment accordingly.

Datcd: Marchﬁ’l()(m
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