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Plaintlffs’ motion for a preliminary injunction is decided in accordance with the
accompanying memorandum opinion. Defendants’ cross-motion to dismiss has not
yet heen decided and should be marked as open.

FOR THE FOLLOWING REASON(S):
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Michael S. Gruen, Esq. Jeffrey L. Braun, Esq.
Vandenberg & Feliu, LLP Kramer Levin Naftalis & Frankel LLP
110 East 42™ Street 1177 Avenue of the Americas
New York, NY New York, NY .

FRIED, J.;

Plaintiffs, tenants of a planned housing development on the Upper West Side, filed
this complaint on October 27, 2006, alleging that the owner of the development has illegally
begun new construction prior to the expiration of a 40-year covenant barring changes to the
development without the consent of the City of New York (the “City”).

On the same day, Plaintiffs brought this motion by an Order to Show Cause seeking
a temporary restraining order (“TRO”) and a preliminary injunction prohibiting Defendants
from changing the development, including by constructing a 30-story residential tower and

retail stores, and enjoining Defendants to reopen and restore the driveway and landscaped




area connecting the interior of the project arca with Columbus Avenue.! On October 30,
30006, T denied Plaintif(s” motion for a TRO. The parties submittcd further evidence, and on
November 13, 2006, oral argument was held on Plaintiff’s motion for a preliminary
injunction. For the reasons that follow, Plainti{fs’ motion is denied.

Plaintif{s are Park West Village Tenants’ Association and three ofits members; Lois
Hoffman, Ruth Burley, and Dean Heitner. Park West Village 1s a planned housing
development (tile “development”) of several 16-story residential buildings, commercial
spacc, and open space. It lies between Central Park West and Amsterdam Avenuc and
stretches from 97th to 100th Street. It was constructed under the Federal Urban Renewal Act
in the late 1950s and carly 1960s. Defendants PWV Acquisition LLC and CPW Towers LL.C
own the development.

On May 22, 1952, the City entered into an agreement (the “agreement”) with a
developer, pursuant to which the City acquired the land and conveyed it to the developer,
which constructed the planned housing development in accordance with a redevelopment
plan for the area. The redevelopment plan was attached as an exhibit to the agreement. Its
most recent revision was adopted by the Board of Estimate in 1964.

The agreement provided that the deed by which the City would convey the land to the
develope'r.would contain certain restrictive covenants, including “[a] covenant that for [40]

years from the completion of the project no change shall be made in the project” as set forth

On November 6, 2006, Defendants cross-moved to dismiss the complaint
pursuant to CPLR §§ 3211(a)(1), (7), and (10) based on documentary evidence, failure to
state a cause of action, and the absence of a necessary party, but this motion has not yet
been argued and is not being decided in this memorandum.

2




i the redevelopment plan.  (Agt. § 509(b).) Under scclion 304 of the agrecment,
“construction shall be deemed completed” when the Departnicnt of Housing and Buildings
has 1ssucd “certificates ofoccupancy for residential purposes for all the residential buildings
provided for in the plan of the project.” (Agt. § 304.) Section 510 of the agreement also
provides that it shall not “be construed to give any person, firm or corporation, other than the
parties hercto and the [mortgage holders], any legal or equitable right, remedy, or claim
under this Agrecment.” (Agt. 4 510.)

The project area was conveyed by a deed dated August 29, 1952. The deed docs
indeed contain restrictive covenants. One of them provides that for 40 years after “the
completion of the project, as said completion is defined in [§] 304 of the agreement..., no
change shall be made in the project, as set forth in the redevelopment plan of the area,”
without the consent of the City Planning Commission and the Board of Estimate. (Deed §
(3)(c).)

As of July 22, 1966, temporary certificates of occupancy had been issued for all the
buildings in the development. The final, permanent certificates of occupancy were not issued
for all of the buildings until March 30, 1967.

Defendants intend to construct a 30-story residential building, which would include
over 350 new apartments, on the site of the (recently demolished) commercial buildings and
open area along Columbus Avenue. According to Plaintiffs, the proposed construction
would violate portions of the redevelopment plan, by: (a) exceeding the percentage of land
(19%) in the complex that is covered by residential buildings, (b) transforming certain

residential space into commercial space, (c) exceeding the height restriction for residential




buildings by ten stories, (d) expanding the roadway from Columbus Avenue into a larger
thoroughfarc at the cxpense of open space, parking space, and access to Columbus Avenue,
(c) increasing the population density, and (f) blocking views, light and air. Defendants do
not appear to dispute this description of the changes that will result from the construction.

In a letter dated July 11, 20006, Plainti{fs asked the Department of Buildings to deny
Defendants a construction permit, arguing that Defendants’ proposed construction violated
the agreement. Plaintiffs attached portions of the agrecment, including sections 304 and 509,
to the letter. Defendants responded in a seven-page letter-brief plus exhibits, and Plaintiffs
replied in a ten-page letter-brief plus exhibits dated August 1, 2006. The Department of
Buildings referred the matter to the Department of Housing Preservation and Development
(“HPD”).

In a letter dated August 7, 2006, the HPD, in consultation with the City's Law
Department, determined that the issuance of the temporary certificates of occupancy satisfied
the agreement’s requirement of “certificates of occupancy,” so that the 40-year covenant
expired on July 22, 2006. The HPD reasoned: “The land disposition agreement defines
‘completion’ as ‘the first date on which there shall have been issued ... certificates of
occupancy for all residential buildings.” It continued: “Since the 1and disposition agreement
did not speci@ a permanent certificate of occupancy, we cannot read such a limitation into
the provision after the fact.” Plaintiffs did not challenge this determination in an Article 78
proceeding.

Beginning on October 10, 2006, Defendants constructed a temporary roadway coming

in from 100th Street. Defendants have already demolished the commercial buildings.




On October 13, 20006, the Department of Buildings issucd permits forexcavation and
foundation work. This work began during the week of October 30.

The partics have agreed that the determinative question in this motion is whether the
covenant already expired or will expire in March 2007. To answer this question, I must
detenmine whether § 304's requirement of a “certificate of occupancy’ can be satisfied by a
temporary ccrtificate.

Likelilood of Success on the Merits

To be entitled to a preliminary injunction, Plaintiff must show a probability of
success, a danger of irreparable injury, and a balance of the equities in its favor. Aetna Ins.
Co. v. Capasso, 75 N.Y .2d 860, 862 (1990). Plaintiff bears the burden of proof.

Plaintiffs contend that they are likely to succeed on the merits because the restrictive
covenants in the deed bar the proposed construction and are enforceable by Plaintiffs as
third-party beneficiaries.

1 Whether Restrictive Covenants in the Deed Bar Construction

Plaintiffs argue that the 40-year period of the covenant did not begin until March 3,
1967, the date the final permanent certificates of occupancy were issued. Defendants
contend that the 40-year period began when the temporary certificates of occupancy were
issued in July 22, 1966. Defendants also contend that Plaintiffs’ action is in the wrong
forum: they claim that HPD has jurisdiction (though they do not say it is exclusive) to
enforce the agreement and the deed, and its decision, in its August 7, 2006 letter, can be

challenged only by naming HPD as a defendant in this action or by bringing an Article 78

proceeding.




Plaintiffs maintain that their interpretation of § 304 is more consistent with general
usage; by the plain meaning of the term, Plaintiffs argue, a “temporary certificate of
occupancy” certifies that the structure is not yet fully complete. Plaintiffs also maintain that
their interpretation of § 304 is more consistent with the language of other city laws, which
discuss temporary certificates of occupancy under the broader subject heading of“c_crti ficates
of occupancy,” and do not use the term “permanent certificate of occupancy.”

['am not persuaded by Plaintiffs’ plain meaning argument. Furthermore, I have read
the provisions cited by Plaintiffs’ counsel and am not satisfied that Plaintiffs have shown that
“certificates of occupancy” more likely than not excludes temporary certificates of
occupancy. By July 22, 1966, temporary certificates of occupancy had been issued for all the
buildings. Plaintiffs’ counsel conceded at oral argument that a temporary certificate of
occupancy is virtually the same document as anormal certificate of occupancy, except that
it has a (renewable) expiration date. While § 304 is ambiguous as to whether “certificates
of occupancy” includes temporary certificates of occupancy, Plaintiffs have not persuaded
me that their interpretation of § 304 is more likely than not correct.

2, Plaintiffs’ Standing Argument

Furthermore, even if Plaintiffs had shown a likelihood of prevailing on their
interpretation of § 304, they have not shown a likelihood that they have standing to enforcc-
the covenant as third-party beneficiaries.

In Mendel v. Henry Phipps Plaza West, Inc., 6 N.Y.3d 783 (2006), the Court of
Appeals held that tenants lacked standing to sue for enforcement of a land disposition

agreement as third party beneficiaries, where the agreement contained a clause explicitly




negating any intent to permit its enforcement by such third parties — similar to ¥ 510 of the
agreement in this casc.

Plaintiffs distinguish Mendel, howcver, because there the plaintiffs sued for
enforcement of the land disposition agreement, rather than of the deed. On the contrary,
Plaintiffs claim that here they are suing to enforce the deed. Plaintiffs have not convineed
me that this fine distinction blunts the force of Mendel’s holding. In their lettcrs to the
Department of Buildings last July and August, Plainti{fs made the same kinds of arguments
under the covenant in the agreement. Now Plaintiffs evidently are suing as third party
beneficiaries of the deed, and not of the land disposition agrecment, in order to try to avoid
Mendel’s holding. The covenant in the deed mirrors the language of § 509 of the agreement
and refers back to the definition of “completion” in § 304 of the agreement. The deed
covenant cannot be interpreted apart from the agreement. Therefore, Plaintiffs have not met
their burden of showing that Mendel does not control this case.

The decisions Plaintiffs cite to the contrary appear to be distinguishable from or
overruled to the extent that they are inconsistent with Mendel. Plaintiffs cite, for example,
Massagli v. Bastys, 141 Misc.2d 357 (Sup. Ct. Westchester Cty. 1988), in which the court
held that tenants were entitled as third party beneficiaries to enforce a contract into which the
town had entered with the property’s owner with the intention of benefitting its citizens who
were tenants. /d. at 363-64. In Massagli, however, the contract did not provide that it could

not be enforced by third parties, and Massagli was decided by a trial court 18 years before

Mendel.

Iconclude that Plaintiffs have not shown a likelihood of success on the merits of their




position that they have standing. Becausc I have concluded that Plaintiffs have not borne
their burden of demonstrating standing as third-party beneficiaries, 1 do not necd to reach
Defendants’ other arguments in opposition to Plaintiffs’ motion.

In light of my conclusion that Plaintiffs have not shown a likelihood of success on
the merits of their claim, T do not necd to reach the remaining issues of irreparable harm and
balance of equitics.

Accordingly, it is:

ORDERED that Plaintiffs’ motion {or a preliminary injunction (Mot. Seq. No. 001)
is DENIED; and it 1s further

ORDERED that a preliminary confercnce to schedule discovery shall take place on

Wednesday, January 3, 2007 at 10:00 a.m.

Dated: /L/é/O&
g L

JS.C

BERNARD J. FRIED
J.8.C.




