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SCANNED ON 121812006 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: BERNARD J. FRIED PART 60 
Justice 

PARK WEST VILLAGE TENANTS ASSOCIATION, 
LOIS HOFFMAN, RUTH BURLEY AND DEAN HEITNER, INDEX NO. 603756/2006 

Plaintiff(s), 

MOTIONBATE - -. 

- v -  

1 MOTION SEQ. NO. 

MOTION CAL. NO. - - -. __ - _ _  
PWV ACQUISITION LLC & CPW TOWERS LLC, 

Defendant(s). 

The following papers, numbered 1 to were read on this motion tolfor 

PAPERS NUMBERED 

Notice of Motion/ Order to  Show Cause - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits 

Replying Affidavits 

_I___ 

---. 

Cross-Motion: l-.-i Yes L-1 No 

Upon the foregoing papers, it is ordered that 08 m6 

Plaintiffs' motion for a preliminary injunction is decided in accordance with the 
accompanying memorandum oplnion. Defendants'cross-motion to dismiss has not 
yet been decided and should be marked as open. 

/ 2. J 6/6 6 Dated: 

J.S.G. 
Check one: 12 FINAL DISPOSITION NON-FINAL DISPOSITION 

Check if appropriate: ri DONOTPOST 13 REFERENCE 



-. ,’ 

P1 ain t i ff(s), Index No.: 
603 7 56-2OO6 

-against- 

Michael S. Gruen, Esq. 
Vandenberg & Feliu, LLP 
1 10 East 42’ld Street 
New York, NY 

Jeffrey L. Braun, Esq. 
Kramer Leviii Naftalis & Frankel LLP 
1 177 Avenue of the Americas 
New York, NY 

FRIED, J.: 

Plaintiffs, tenants of a planned housing development on the Uppcr West Sidc, filcd 

this complaint on October 27,2006, alleging that the owner of the development has illegally 

begun new construction prior to the expiration of a 40-year covenant barring changes to the - 
development without the consent of the City of New York (the “City”). 

On the same day, Plaintiffs brought this motion by an Order to Show Cause seeking 

a temporary restraining order (“TRO”) and a preliminary injunction prohibiting Defendants 

from changing thc development, including by constructing a 30-story residential tower and 

retail stores, and enjoining Defendants to reopen and restore the driveway and landscaped 
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area connecting the interior of the project x c a  with Columbus Avenuc.’ On Octcibcr 30, 

3006, T denied Plahtifh’ motion ~ O I -  a TKO. The parties suhniittcd hi-ther evidence, and on 

Novcmbci- 13, 2006, oral argument was licld on Plaintiff’s motion for ;i preliinin:iry 

injunction. For the reasons that follow, Plaintiffs’ motion is denied. 

Plaintiffs are Park West Village Tenants’ Association mid three ofi ts membc~-s: 1,ois 

HofTInan, Ruth Burley, and Dean Heitiier. Park West Villagc is a plnnncd housilig 

dcvelopmciit (the “developincnt”) of sevcral I 6-story resideiitial buildings, commcrcial 

spacc, and open space. It lies between Central Park West and Amsterdam Avcnuc and 

stretches from 97th to 100th Street. It was constructed under the Federal Urban Renewal Act 

in the late 1950s and carly 1960s. Defendants PWV Acquisition LLC and CPW Towers LT,C 

own the development. 

On May 22, 1952, the City entered inlo an agreement (the “agreement”) with a 

developer, pursuant to which the City acquired the land and conveyed it to the developer, 

which constructed the planned housing development in accordance with a redevelopment 

plan for the area. Thc redevelopment plan was attached as an exhibit to the agreement. Its 

most recent revision was adopted by the Board of Estimate in 1964. 

- The agreement provided that the deed by which the City would convey the land to the 

developer would contain certain restrictive covenants, including “[a] covenant that for [40] 

years fiom the completion of the project no change shall be made in the project” as set forth 

I 

On November 6, 2006, Defendants cross-rnoved to dismiss the complaint 
pursuant to CPLR 9s 321 l(a)(l), (7),  and (10) based on documentary evidence, failure to 
state a cause of action, and the absence of a necessary party, but this motion has not yet 
been argued and is not being decided in this memorandum. 
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i n  tliu redevelopment plan. (Agt. 509(b).) Undcr scction 304 ol‘ the agrecmcnt, 

“construction shall be deemed completcd” when the Deparlmcnt of Housing and Buildings 

has issucd “certificates doccupa11cy for residential purposes for all the residential buildings 

provided fbr in the plan of the project.” (Agt. tj 304.) Section 5 10 of thc agreeinent idso 

provides t l la t  i t  shall not “he construed to give any person, firm or corporation, other tlian thc 

parties liercto and the [tnortgagc holdersj, any legal or equ~tahle right, renlcdy, or clailn 

undcr this Agrecnieiit.” (Agt. 11 5 lo.) 

The  project area was coiivcyed by a deed dated August 29, 1952. The deed docs 

indeed contain restrictive covenants. One of them provides that for 40 years after “the 

completion of the project, as said completion is defined in [§] 304 of the agreement ..., no 

change shall be made in the project, as set forth in the redevelopment plan of the area,” 

without the consent of the City Planning Commission and the Board of Estimate. (Deed 7 

(5 ) (c ) . )  

As of July 22, 1966, temporary certificates of occupancy had been issued for all the 

buildings in the development. The final, permanent certificates of occupancy were not issued 

for all of the buildings until March 30, 1967. 

Defendants intend to construct a 30-story residential building, which would include 

over 350 new apartments, on the site of the (recently demolished) commercial buildings and 

open area along Columbus Avenue, According to Plaintiffs, the proposed construction 

would violate portions of the redevelopment plan, by: (a) exceeding the perccntage of land 

(1 9%) in the complex that is covered by residential buildings, (b) transforming certain 

residential space into commercial space, (c) exceeding the height restriction for residential 
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buildings by ten stories, (d) expanding the roadway from Columbus Avcnue into a larger 

thoroughfrirc at the cxpense of open spacc, parking space, and access to Columbus Avenue, 

(c) increasing the population density, arid (0 blocking views, light and air. Defcnciants do 

not appear to dispute this description of the changes that will result from the construction. 

111 ii lctter dated July I I ,  2006, Plaintiffs asked the Ucparlnient ofBuildings to deny 

Defendants a construction pcnnit, arguing that Dcfeiidanls’ proposed coiistniction violated 

tlic agreemciit. Plaintirfs attachcd portions ofthe agrecinent, including sections 304 and 509, 

to the letter. Defendants rcsponded in a seven-page lettcr-brief plus exhibits, and Plaintiffs 

replied in a ten-page letter-brief plus exhibits dated August 1, 2006. The Department of 

Buildings rcferred the matter to the Department of Housing Preservation and Development 

(“HPD”), 

Ln a letter dated August 7, 2006, the HPD, in consultation with the City’s Law 

Department, determined that the issuance of the temporary certificates of occupancy satisfied 

the agreement’s requirement of “certificates of occupancy,” so that the 40-year covenant 

expired on July 22, 2006. The HPD reasoned: “The land disposition agreement defines 

‘completion’ as ‘the first date on which there shall have been issued ... certificates of 

occupancy for all residential buildings.” It continued: “Since the land disposition agreement 

did not specify a permanent certificate of occupancy, we cannot read such a limitation into 

the provision after the fact.” Plaintiffs did not challenge this determination in an Article 78 

proceeding. 

Beginning on October 10,2006, Defendants constructed a temporary roadway coming 

in from 100th Street. Defendants have already demolished the commercial buildings. 
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On October 13,2006, thc Departinent ofBuildiiigs issucd peniiits for excavation and 

foundation work. This work began during thc week of October 30. 

‘Tlic partics have agrccd that thc determinative question in this motion is whcther the 

covetiant already expired or will cxpire in March 2007. To answer this question, I Inust 

detcnninc whcther $ 304’s rcquiremellt of a “ceitificate ofoccupancy” can be satisiicd by ii 

ternpoi-ary ccrtiikate. 

Likelihood of Success 011 the Merits 

To bc entitled to a preliminary injunction, Plaintiff must show a probability of 

success, a danger of irreparable injury, and a balance of the equities in its fmor. r i ~ t r w  Ins. 

Co. v. Cupasso, 75 N.Y.2d 860, 862 (1990). Plaintiff bcars thc burden of proof. 

Plaintiffs contend that they are likely to succeed on the rncrits because the restrictive 

covenants in the deed bar the proposed construction and are enforceable by Plaintiffs as 

third-party beneficiaries. 

1. 

Plaintiffs argue that the 40-year period of the covenant did not begin until March 3, 

1967, the date the final permanent certificates of occupancy were issued. Defendants 

cor?end that the 40-year period began when the temporary certificates of occupancy were 

issued in July 22, 1966. Defendants also contend that Plaintiffs’ action is in the wrong 

forum: they claim that HPD has jurisdiction (though they do not say it is exclusive) to 

enforce the agreement and the deed, and its decision, in its August 7, 2006 letter, can be 

challenged only by naming HPD as a defendant in this action or by bringing an Article 78 

proceeding. 

Whether Restrictive Covenants in the Deed Bar Construction 



Phiiitiffs niaintain that their interpretation of $ 304 is more consistent with general 

usage; by the plain nieaning of the tenn, PlaintiCfs argue, a “temporary certificate of 

occupancy” certifies that thc structure is not yet f~illy conipletc. Plaintiffs also niaintain that 

their inlcrpretation of 5 304 is more consistent with thc language of othcr city laws, which 

discuss temPora1ycertificales ofoccupancy undel- thc broader subject hcading of“certi ficates 

of occup;i~icy,~’ iind do not use thc term “pcniianent certificate of occupancy.” 

I am not pcrsuaded by Plaintiffs’ plain meaning argument. Furthennore, 1 have read 

the provisions citcd by Plaintiffs’ counsel and am not satisfied that Plaintiffs have shown that 

“certificates of occupancy” more likely than not excludes temporary certificates of 

occupancy. By July 22,1966, temporary certificatcs of occupancy had been issued for all the 

buildings. Plaintiffs’ counsel conceded at oral argument that a temporary certificate of 

occupancy is virtually the same document as a nonnal certificate of occupancy, except that 

it has a (renewable) expiration date. While Q 304 is ambiguous as to whether “certificates 

of occupancy’’ includes temporary certificates of occupancy, Plaintiffs have not persuaded 

me that their interpretation of 5 304 is more likely than not correct. 

2. Plaintufs ’ Standing Argument 

Furthermore, even if Plaintiffs had shown a likelihood of prevailing on their 

interpretation of 5 304, they have not shown a likelihood that they have standing to enforce 

the covenant as third-party beneficiaries. 

- 

In Mendel v. Henly Phipps Plaza West, Inc., 6 N.Y.3d 783 (2006), the Court of 

Appeals held that tenants lacked standing to sue for enforcement of a land disposition 

agreement as third party beneficiaries, where the agreement contained a clause explicitly 
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negating any intent to permit its enforccmcnt by such third parties - similar to 7 510 of thc 

agreemcnt in this casc. 

Plaiiitilfs distinguish Meiirfd, howcver, because there thc plaintiffs sued lor 

enforccrncnt of  the land disposition agrcernent, rather than of thc deed. On the contrary, 

Plaintir‘fs claim thai liere they are suing to eiiforcc the deed. Plaintifk have not convillccd 

me that this fine distinction blunts thc force of M ~ i i d ~ I ’ s  holding. I n  their lettcrs to thc 

Dcparlmerit ofl3uildings last July and August, Plaintiffs niade the same kinds of arguments 

under the covenant in the agreement. Now Plaintiffs evidently are suing as third party 

beneficiaries of the deed, arid not of the land disposition agrement, in order to try to avoid 

Meizdel’s holding. The covenant in the deed mirrors the language of 6 509 of the agreement 

and refcrs back to the definition of “completion” in 5 304 of the agreemcnt. The deed 

covenant cannot be interpreted apart from the agreement. Therefore, Plaintiffs have not met 

their burden of showing that Mendel does not control this case. 

The decisions Plaintiffs cite to the contrary appear to be distinguishable from or 

overruled to the extent that they are inconsistent with Mendel. Plaintiffs cite, for example, 

Mussagli v. Bastys, 141 Misc.2d 357 (Sup. Ct. Westchester Cty. 1988), in which the court 

held that tenants were entitled as third party beneficiaries to enforce a contract into which the 

town had entered with the property’s owner with the intention ofbenefitting its citizens who 

were tenants. Id. at 363-64. Xn Massngli, however, the contract did not provide that it could 

not be enforced by third parties, and Mussugli was decided by a trial court 18 years before 

Mendel. 

I conclude that Plaintiffs have not shown a likelihood of success on the merits of their 
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position Ilia1 they have standing. Recausc I havc concluded that Plaintiffs have riot boriie 

thcir burden of demonstrating staiidiiig as third-party beneficiaries, 1 do no[ iiecd to rcncli 

Defcndnuls ’ other argu nicn ts in opposition to Plaintiffs ’ nioti on. 

In light of my conclusion that Plaintiffs have not shown a likelihood of success c)11 

thc merits of their claim, I do not necd to reach the rcmaining issues u f  irrepaiahle Iiarm and 

balancc of equities. 

Accordingly, it is: 

ORDERED that Plaintifi‘s’ motion for a prcliminary irijunction (Mol. Seq. No. 001) 

is DENTED; and it is further 

ORDERED that a preliminary conferciice to schedule discovcry shall take place 011 

Wednesday, January 3, 2007 at 1O:OO a.m. 

Dated: $L /6 /o 

J.S.C. 

BERNARD J. FRED 
J.S.C. 
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