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SUPREME COURT OF T H E  STATE OF N E W  YOFX 
COUNTY OF NEW YORK: IAS Part 3 

CHARLES COX and OLD FACTORIES, INC, 
Individually and on Behalf of all Others Similarly 
Situatcd, 

X ................................................................ 

Index No. 1051 03/2000 

Plaintiffs, FINDlNGS OF FACT, 
- v -  CONCLUSIONS OF LAW 

AND 
Microsoft Corporatioil and Does 1-100, inclusive FINAL ORDER AND JUDGMENI’ 

KARLA MOSKOWITZ, J: 

,~ , 
Plaintiffs Charlcs Cox and Old Factories 

I 

* I _  0 ~, 
similarly situatcd and defendant M.icrosoft Coiporation (“Microsoft”) & @ d ~ g J  dpprqak of a . , 

proposcd scttlernenl set lbrth in an agreement “made and eiitercd into, subject to court approval, 

as of December 16, 2005.” (“Settlement”). On June 13, 2006, I held a fairness hearing during 

which the court heard from thc parties as well as from people objecting to the Settlcnient. 

- -  I.. . , ’ -...- ‘ j  , 
, , .  

. -. .-. ., ~, 

To deteriiiinc whether to approvc the Settlement, the court coiisidercd: 

- Microsoft’s Memorandum in Supporl of Plaintiffs’ Motion for Final Approval of the 
Setlleineiit dated Junc 6, 2006 

- Plaiiitills’ Mcmorandum of Law in Support of Application for an Award of Attomcys’ 
Fees and Rcimburserneiit o1:Expciises dated May 5 ,  2006 

- Plaintiffs’ Memorandum o r  Law in Support oPMotion for Filial Approval o l  Scttlement 
dated May 5,2006 

- Affidavit of Ryan C. Williams, swoiii to Junc 5, 2006 

- Affidavit of Kathciinc Kinsella, sworn to May 8, 2006 

- Affidavil of Daniel HUIIIC in Support of Motion for an Award of Attorneys’ Fees and 
Reimburseiiieiit of Expenses, swoiii to May 5, 2006 

- Affidavit of David S. Stellings in Support of’Motjon for an Award of Attomcys’ Fees 
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and Reimbursement of Expenses, sworn to May 4, 2006 

- Affidavit of J .  Douglas Richards in Support of Motion for an Award of Attorneys’ Fccs 
and Reirnburseincnt of Expenscs, sworn to May 4,2006 

- Affidavit of Professor Geoffrcy P. Miller, sworn to May 4, 2006 

- Declaration of Richard H. Redfem, sworn to May 3,2006 

- Affidavit of Robert J.Gralcwski, Jr. in Support of Motion for an Award of Altomcys’ 
Fccs and Reimburscnient of Expenscs, sworn to May 3, 2006 

- Affidavit of Ryan C. Williams, sworn to February 1 ,  2006 

- Declaration of Katherinc Kinsella, sworn to January 3 1, 2006 

- Affidavit of Mark Bogen in Support of Motion for an Award of Attorney’s Fces and 
Reimburscnient of Expenscs (undated) 

- Affirmation of Daniel P. Chiplock, Esq. dated May 4, 2006 

- Joint Afliimation of Plaintiffs’ Lead Counsel Daniel H u m ,  J. Douglas Richards and 
David S. Stcllings (undated) 

The court also considered objections from various class i-ncmbers and Plaintiffs’ Reply to 

Objections to Proposcd Settlement dated June 6, 2006. 

On the basis of the faiimess hcarings and the submissions from the parties arid objectors, 

the court makes t17c following findings of fact and conclusions of law and issues its final order 

and judgment approviiig thc Settlement arid disiiiissing the complaiiit with prejudice. The court 

rcscrvcs its decision 011 the rcasonableriess of attorneys’ fees and will rcndcr a later decision on 

that issue. 

I. BACKGROUND 

Plaintiffs filed the ongiiial complaint in this action iii March 2000 claiming violations of 

the Doriiiclly Act. On April 26, 2000, Microsoft moved to strike the class allegations in  

2 

[* 3 ]



Plaintiffs’ initial complaint. On November 29, 2000, the Court (Cozier J.) granted Microsoft’s 

motion and struck the complaint’s class actions allcgations in their entircty. Justice Cozier hcld 

that a class action was not proper under the Donnelly Act. In January 2002, the Appellate 

Division, First Department, affiimed the decision of the trial court. Although plaintiffs sought 

leave to appeal hrther, the Court of Appeals declined to hear the question of whether a class 

action was proper under the Domelly Act. 

Undctcrred, on October 30, 2002, plaintiff‘s f jkd  ;ill aiiicnded class actioil complaint 

alleging that Microsoft violated Ncw York Gcneral Busincss Law (“GBL”) $ 349 arid was 

unjustly enriched through thc use of anti-competitive practices in the design of its operating 

system (“Complaint”). The class included “all persons and entities who, from and including May 

18, 1994, through Decernbcr 3 1,2004 (the “Class Period”), indirectly acquired a license for 

Microsort Operating Systcni and/or Microsoft Applications software for use in New York arid 

who did not acquire it Tor the purposc of resale.” (The “New York Class” or “Class”). (Settlement 

at 2). 

Specifically, plaintiffs accused Microsoft of engaging in anti-compcti tive conduct that two 

federal courts already h i n d  Microsolt perpctrated in two actions that thc federal government 

brought against Microsoit. (See Lhitecl SLLI/CS v micro so^, 56 F 3d 1448 (D.C. Cir.) (M’icrosoft I), 

and U?iitcd States v Microsofl, 84 F Supp 23 9 (D.D.C.) (Findings olFact), and 87 F Supp 2d 30 

(D..D.C.) (Conclusions of Law), ufl’d in part, rev ’ti inpurt, and rtlmatzded 253 F 3d 34 (D.C. Cir.) 

[Microsoft 111). 

The federal couit decisions round an “applications barrier to entry,” by which consuniers’ 

interest in an operating system derives priiiiarily from the ability of that system to mil software 
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applications. (See Mirrosofl I / ,  253 1.’ 3d at 55-56). Windows 95 and Windows 98 arc operating 

systems. Plaintilik allcgc that from 1988 to 1998 several products, known as middlcware 

products, threatened to wcakcn, or circumvent tlic applications barrier to ciitry that had insulated 

Microsoft from competition. (Complaint, 7 92). Middlewarc products includc Netscape 

Navigator (“Navigator”), a web browser that is a complement to, not a substitute for, Windows. 

Plaintiffs allege that, when Navigator became popular, sliortly after its introduction in Decciiiber 

1994, Microsoft misled Netscape and the public by conditioning the availaliility of essential 

tcchnical infortnation that Netscape needed on Nctscape’s wi llingiiess to agree to certain secret 

proposals that would havc limited Netscape’s dcvclopment of platforni-level browsing 

technologies Tor Windows 95. (Complaint, 71 127 [a]). 

Plaintiffs furlher allege that, to steer consLimers away from using Navigator, Microsort 

secretly enginccred the computer code for Microsoft’s Internet Explorer (“I,”) to cause a 

malfunction when a consuincr used any browser, such as Navigator, other than IE. (Id., 7 127 

[I]]). Plaintifis allege that Microsoft engineered lhis defect to deccive consumers into bclieving 

that browsers other than IE, such BS Navigator, caused the malfunction. ( I d . ) .  Plaintiffs allcgc 

that Microsoft continued this stratcgy on Windows 98. (Id., 7 127 [i]). In the federal action, the 

District Court found that Microsoft designcd Windows 98 so “that [in some circumstances] using 

Navigator 011 Windows 98 would have unpleasant conscquences for users,” ovcrriding the user’s 

choice o l a  browscr othcr than 1E as his or her default browser. (Microsoft 11, Findings of Fact, 7 

172). 

After plaintiffs filed the Complaint in Octobcr 2002 containing their amcnded causes of. 

action for violation of GBL 6 349, unjust enriclmient and brcach of implied warranty, Microsoft 
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moved to dismiss. I dciiied that part of Microsolt’s motion to dismiss the GBL Yj 349 claim, but 

granted that part of thc motion seeking dismissal of the unjust cnrichmeiit and breach of irnplicd 

warranty claims. Both sidcs appealed. 

By Ordcr dated June 8, 2004, the Appellate Division reinstatcd plaintilk’ claim lor unjust 

enrichment and otherwise affmned the ruling. Thc Appellate Division found it did not rnatkr 

that, as indirect purchasers of Microsolt’s software products, plaintiffs only iiidircctly bestowed a 

bcnefit upoii Microsoft and stated that “plaintiffs’ allegations that Microsoft’s deccptive practices 

caused them to pay artificially inflated priccs for its products state a causc of action for unjust 

enrichment.” (Cox v Micmsr?ft C‘orp., 8 AD3d 39,40 [lst  Dept 20041). Microsoft moved for 

leave to appeal this dccision to the Court of Appeals but was not successful. On July 29, 2005, T 

ccrtified that this case could proceed as a class action. On Deccinber 16,2005, the parties 

execiiled thc Settlement. On February 3, 2006, I prelimiiiarily approved the Scttlemeiit aiid set a 

fiiniess hcaring for J~iiie 13, 2006. 

11. TIIE PROPOSED SETTLEMENT 

The Settleiiicnt calls for Microsoft to make available to Class meinbcrs lip to $350 million 

in vouchcrs that Class iiicnibers can use to purchase computer equipment, not iicccssarily 

Microsoft’s. The Class meiiibcrs may redeem the vouchers for cash in limited circumstances. 

(Settlement at 21). 

The Settleiiieiit provides for those Class members who have filed a claim to obtain 

consumer vouchers with a lace value of $12.00 for each license of certain Microsoft operating 

systcnis, $5.00 lor each license oicertaiii Word, Excel or Olficc software titlcs and $5.00 for each 

liccnse of certain MS-DOS or Windows operating systems (including Windows XP). (Settlemeiil 
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at 18). The tiiiie period for filing a claim expires on October 18, 2006. 

Class rneinbers can aggregate vouchers and can transfer up to $650 worth of vouchcrs. 

However, a single traiisfcrce cannot receive more than $10,000 worth of vouchers. The vouchers 

arc transferrable to Class incimbers and iion-Class members. (Settlement at 19-20). 

Thc Class meiiibcr seeking vouchers for five licenscs or less need only provide a 

declaration setting lorth that Class nieniber’s name, contact information, certain identilying 

information (such as the last [our digits of a social security number), the tiuinbcr of licenscs of 

each type orproduct at issuc in this litigation that the Class menibcr purchascd, the year of 

purchasc and the identity of the scllcr(s). Thosc sccking vouchers for iiiore than five licenscs 

must, in addition to the declaration, provide soiiic proof for thcir purchascs such as a product 

identification number-. (Settlemcnt at 24). Class members havc a four-year period after the claims 

period ends to rcdceni their vouchers. As of Apri I 30, 2006, the Settlement Administrator had 

received and logged approxiniately 70,013 standard aiid World Wide Marketing Database 

(“WWMDB”) Clainis forms and 933 Volume License Claims Fonns. (Declaration of Richard H. 

Redfern, sworn to May 3, 2006 at 11 61) ( “ R e d h i  Aff.”). 

In  consideration for the vouchers, the Settlement provides lor the Class members to release 

ccrtain claims against Micros& aiid for dismissal of thc action with prejudice. Tlic released 

clainis relate to: (1) antitnist, (2) deceptive praclices, (3) unfair competition, (4) ui ihir  practices, 

(5) price discrimination, (6) tradc regulation, (7) tradc practices aiid (8) other law similar or 

analogous to any of thc above as long as the claims relate to Microsoft’s coriduct on or before 

December 3 1, 2004. (Settlement at 16-1 7). 

Pitially, the Scttlernent Agreement requires Microsoft to bear the costs of Settlemelit 
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admiiiistration including sending notice of the proposed Settlement to all Class members. 

There will inevitably be some Class members who do not make a claim or who do not 

redeem their vouchers. Accordingly, the partics fashioned a cy pres rcniedy to distiibute some 

portion of tlic settlement that Class members do not utilize. The Settlement providcs for a cypres 

rcniedy in thc form of vouchers that ccrtaiu needy schools may use to purchase platform-neutral 

computer hardwarc, soflware, training and support. The eligible schools (“Eligible Schools”) are 

those public schools in New York in which at Icast 50% of the attending students are eligible to 

rcceive free or reduced-prjcc meals through the National School Lunch Program. (Scttlement at 5-  

6). 

Thc amoiint of c:ypcs distribution is hall  thc difference between $225 million and thc 

amouiit of consunier vouchers that Rust Consulting Inc, (the “Settlcment Administrator”) issues. 

(Settlciment at 32). Fifty percent of the cyprcs distribution will be in the form of “General 

Purpose Vouchers” and the othcr 50% will be in the fomi of “Softwarc Vouchers.” (Id.) ,  

The Gencral Purpose vouchers are redccrnable for: (1) Qualifying Hardware’; (2) any non- 

custom software used with the hardware acquired through the use of the General Purpose 

Vouchers; (3 ) serviccs that, in the Scttlenient Administrator’s view, primarily involve thc 

niaintenance or installation of hardware or software acquired tlrough the use of the Geiicral 

Purpose or Software Vouchcrs; and (4) profcssional development serviccs and training that, in  the 

Settlement Administrator’s view, arc for use of thc hardware or software acquired tlrough the usc 

of the General Purpose or Software Vouchcrs. (Settlement at 33). Eligible Schools may also 

“Qualifying Hardware” is “any iiew desktop, laptop or tablet computer for any operating 
system platform” purchascd after the datc of preliminary approval of the Settlement. (Settlement 
at 20). “Qualifying Hardware also includes periplicral devices that are: printers, scanners, 
monitors, keyboards and pointing devices (e.g., mouse, trackball etc). (Id.). 

I 
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rcdccni General Purpose Vouclicrs for equipment needed for nctworking and infrastructure, 

hardware for accessiiig tlic Internet tllrougli television and access for student’s homes, 

ccrtification training for software and networking, tablet computcrs or cornparablc technology that 

may become availahlc, iion-custom assistive tcchnology devices and non-custom sofhvarc for 

students with special needs to use and cvaluation tools to assist in monilonng tlic program and tlic 

use of the vouchers. (Settlement at 33-34). Thus, the Eligible Scliools may redccm the Geiieral 

Purposc Vouchers for certain costs incident to owiiiiig computers, such as installation, 

maintenance and support. 

Eligiblc Schools may redeem the Software Vouchers for Microsoft operating system 

software, word processing software, spreadsheet software, presentation softwarc, desktop 

relatiorial database software oriented towards si iigle users and typically rcsiding on a standard 

personal computer, web-autbori lip, software, productivity suitc software, encyclopedia software 

and scrver software. (Settlement at 34). They may also redeem Softwarc Vouchers lor any non- 

custom software bundled with hardware acquired through the General Purpose Vouchers. 

(Settlement at 35 ). However, the software vendors siipplying the software pursuant to the 

vouchers must certify that the software it is sclling to Eligible Scliools is at a price no greater than 

the standard acadciiijc price, or, if an academic price is not available, the standard price. 

(S ettlerneiit at 3 8). 

The time linc lor the distribution of the cy pres vouchcrs js as follows: within 60 days after 

tlic effective date of the Settlement, the Scttlcnient Administrator shall calculate the cy pres 

amount. Within thee  months o l  the close of the Claims Period, the Settlcmcrit Administrator 

sliall identify which school districts in New York have Eligible Schools. (Scttlernent at 33). Tlic 
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Settlement Administrator will then estimate the number of students attending those Eligible 

Schools and will distributc the cy pres gcneral purpose and software vouchcrs on a p r o  rntlr basis 

to thc schools no later than 180 days after thc close of the claim period. 

111. NOTlCE AND JURISDTCTION 

This court has subject matter jurisdiction ovcr this action pursuant to CPLR Article 9 and 

thc grant o r  gcneral, origiiial jurisdiction in law and cquity provided in tlic Constitution of New 

York State. 

Between March 13, 2006 and March 3 1 ,  2006, the Settlement Administrator had a printing 

and mailing service, Vcrtis, mail 1,150,587 Standard Notice Packages and 1,306,866 WWMDB 

Notice packagcs. (Redfern Aff. at 117 11 and 29). Betwecn March 13, 2006 and April 20,2006, the 

Scttlement Administrator used local print and mail vendors to mail 1 SS,O92 Volume License 

Notice Packages. (Redfcrn Aff. at 71 30). Between April 1 1,2006 and April 15, 2006, Vcrtis e- 

mailed Iioticcs to 1,850,157 c-mail addresses. Each uf thc c-mailed notices included a link to a 

case-spccific website that allows potential Class ineinbers to obtain detailed information about the 

settlement and pennits Class members to download claims forms. (Settlcrnent at 12-1 3; Redfcrn 

AfL 77 34). The Settlcincnt Administrator established that website on January 27, 2006 at 

www.niicrosoftNYseltleii~~i~t,com. The website has logged tcns of thousands of visitors and over 

13,000 have printed out claims foims or asked lor a mailed version. (Kedf’eni Aff. at 1111 55-56). 

During the noticc period, the Class niernbers reccivcd rnailed writtcn notice of the Settlcrnent, e- 

mail iioticc of the Settlement and on-line notice of the Settlement. (Settlement at 12-13). With the 

help of class counsel, the Settlcnient hdmiiiistrator also hired and trained 43 telephone 

rcpresentalives and supervisors to staff a telcphone center to rcceive calls from Class membcrs. 
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(Redfern Aff. at 11 43). 

In addition, notice appeared in 40 weekly papers and 31 Sunday cdition papers. (Affidavit 

of Kathryn Kinsella, sworn to May 8, 2006 at 11 11 -1 2) (“Kinsclla Afl.”). Notice appeared in 

iicwspaper supplements, consumer magazines and internet access providcrs (banner ads). 

(Kinsclla Aff. 11 at 13-15). 

If Microsoft had a record that a spccific Class incmber had purchased one of its products, 

that infoiination was iiicludcd with the notice to that particular Class member. (liedfern Aff. at 1/11 

8 and Exhibit E). 

To opt-out, Class nicnibers must have individually signed and subinittcd timely written 

notices to Post Office Boxes that the Settlement Administrator designatcd before the expiration of 

tlie opt-out pcriod 011 May 18, 2006. The Settlement also provided procedures for objccting to it. 

Thc notice included (i) a description of [he litigation; (iij identification of tlic New York 

Class; (iii) iiaiiics and addresses of both parties’ counsel and the address of tlic Clerk of tlic Court; 

(ivj a summary of the proposcd Settlemeiit tcrrns; (v) instructioris and deadlincs for filing 

objcctions; (vi) illstructions and deadlincs for requesting cxclusion from the Class; (vii) the hearing 

date and presiding Judge; (viii) consequences of remaining in the Class and opting out of thc Class; 

(ix) that Class counsel seek attorneys’ fees of $23.5 million plus reasonable costs and request 

$7,500 for each of the Class reprcsentatives and (x) how to receive additional information, 

including the website address. (Scc c.g.  Rcdfern Aff., Exhibit A). In addition, the noticc apprizes 

Class members of the consequeiiccs of participating in the Settlement and includes the laiiguage o l  

tlic release that Class members iiccd to execute to obtain Ihe benefits of the Settlement. ( Id  j. 

l‘he court finds that tbc combination or  individual mailing, c-mail, wcbsite and publication 
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notice in this action is the most effective and bcst notice practicable under all the circumstances, 

constitutes due, adequate and reasonable notice to all Class members and otherwise satisfies the 

requircnients of CPLR 904, 908 and other applicable rules. The Settlement meets the due process 

requiremcnt for class actions by providing Class members an opportunity either to be heard and 

participatc in  the litigation or to reniove themsclvcs from the Class. (See Philz'ps l'etroleurn Co., v. 

Shutts, 472 US 797, 8 12j. 

Ncithcr the CPLR nor due process requircs that each Class member actually receive 

individual notice. (See 1~z re Colt Inuldzu. Shreholdw I h g ,  155 An2d 154, 157 and 160, njf"d us 

modiJird, 77 NY2d 185 [approving the sufficiency of notice where thc proposed scttlenierit was 

published in two New York newspapers on one day]). The parties have provided the best 

practicablc notice to all Class iiicmbers and an opportunity to opt-out of the Class. Class counsel 

have adequatcly represented the iiitercsts of the Class throughout these proceedj ngs. Accordingly, 

this court has personal j urisdictioii ovcr this Class consistent with the requiremcnts of CPLR 

Articlc 9 and due process. 

IV. THE FAIRNESS, REASONABLENESS AND ADEOUACY OF THE PROPOSED 
SETTLEMENT 

In order to approve the scttlcment of a class action, a court must find that tlic settlement is 

fair, rcasonable and in  the best interests of tlie class. (Hnserfeld v. Bcur Steartis & Co., h7c. , 237 

AD2d 199; Weiiibcrg'cr v. Kcndrick, 698 F2d 61, 73 [2d Cir. 1982lj. The lollowing factors arc 

relevant to the court's determination: (1) thc likelihood that plaintiff would succeed on the merits 

or an assessincnt of the litigation risks; (2) the extent of support from the parties; (3) the judgment 

of counsel; (4) tlic prcsence of good faith bargaining and ( 5  j the complcxity and nature of thc legal 

and factual issues. (S'cc Colt. lndus. S/inrcholder ldig.  , 155 hD2d at 160; State v. Phil@ Morris, 
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179 Misc2d 435, 440). 

The Settlcnient provides significant benefits to the Class, Even if only a small perccntage 

of the Class niembei-s cash in their VoiIclicrs, the Settlemcnt still retains value through the cy pres 

provjsions. For cxample, even if no Class members utilize their vouchers (this is no1 likely to 

occur because about 70,000 Class members have already subinittcd claims), the Settlenient would 

still bc worth $150 million. This is bccause Microsoft has agreed to give that amount in vouchers 

to New York public scliools in the event none redeem their vouclicrs. In addition, Microsoft has 

agreed to pay the costs of notice, Setllemcnt administration and Class attormy f’ccs. I1 is 

appropriatc to consider thcsc costs part or thc value of the Settlement. (See Michcls v Phoenix 

Home LveMzit. Ins. Co., 1997 NY Misc. Lexis 171, at * 78 [Albany Cty. Jan. 3, 19971). 

ltcins available for purchase includc many products that sell for $100 or less. (See Miller 

Af1: at 11 37). ‘Hius, vouchers with lace amounts of $5.00 to $12.00 represciit a reasonably high 

percentagc of the value ofthose products. Bccausc it is possible to aggregatc vouchers, Class 

members may be able to pay lor thc full amount of an itcrn. In addition, because of the ever- 

evolving nature of computer tcchnology, Class membcrs are likely have a frequent need to 

purchase IICW products. (See Miller Aff. at 7 14). Thc range of redccniable hardware and software 

is broad and goes beyond Microsoft’s products. The time period for rcdcniption is four years li-oni 

thc datc of issue, a inore than adequate time period given how quickly computer products become 

outdated. Tlic vouchers are traiisferrablc up lo $10,000 to any one transferee. The Settlciiienl 

Administrator will sct aside half [lie dikrencc in value between $225 million and the total amount 

olvouclicrs issued and distrihutc vouchers to public sclmols sewing underprivilegcd comrnuiiitics. 

Thus, it is clear that the Settlciiicnt affords a substantial benefit to thc Class, particularly in light of 

12 

[* 13 ]



the likely small amount of individual damage. 

Other factors militate in  favor of approving this Settlement. 

(1) Lik.clihood of Plaintiffs Success 

Wcre this case to proceed, plaintiffs h c e d  heavy obstacles both on the lcgal front and 

becausc the presentation of the evidcnce involved would have becn difficult. There is now a split 

bctwcen the Appcllate Division, First Department and the Appellate Division, Second Departnient 

regarding whether privity is necessary to support a claim for uiijust enrichment. (Compnre the 

Appellate Division First Department’s rcversal of this court in Cox v. Microsofi, 8 AD3d 39, with 

the reccrit opinion o l  tlic Appellate Division, Second Dcpartinent in Spcrt:y 1’. Cronzpton C.hrp., 26 

AD2d 488, 810 NYS2d 498). Plaintiff indicates on page 7 of its M’ernoraiiduni in Support of 

Approval of Settlemelit (“Pl. Mem.”) that the Sperry plaintiffs have made a motioii for leave to 

Appeal lo thc Court of Appcals on the issue of the privity requirement. Plaintiffs face a risk that 

the New Yorlc Court of Appeals will allinn the decision of the Appellate Division, Sccond 

.Dcparlment thercby eliminating plaintiffs’ strongest claim. In addition, to prevail on its GEL 8 

349 claim, plaintif ,  would have to show that Microsoft deceivcd coiisumers and that its conduct 

was directed at coiisimcrs. (See Blue C . k m  atid Blue Shield of New ,Jerse-y, /nc. v. Phil@ Morris 

IJSA, Inc., 3 NY 3d 200, 206 [2004]). 

Plaintiffs also face a scrious risk that this court would allow Microsoft to rclitigate facts and 

law that the District Court and the D.C. Court of Appeals found in United States v. Microsofr as 

thcrc may be insui‘ficicnt similarity betwccn the issues in both cases to apply collateral cstoppel. 

For cxaniple, plainti lls’ claims here allcgc deceptive conduct involving nunierous products over a 

period o r  15 ycars. The govenuncnt’s case involved only Windows 98. Also, thc goveimmeiit’s 
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aiititnist action required diffcrent levels of proof as to causation, Plaintiffs here would have to 

establish that Microsoft dcccived the consuming public to establish their GBL claim. 

To demonstrate daiiiascs, plaintiffs would have to show that any ovcrcharge Microsofl 

created passed through to indirect purchascrs. The proof to establish tliis “pass through” 

ovcrcharge is coiiiplicated because: (1) dozens of software products are at issue; (2) the distribution 

of the products occurred over niany years; (3) Class members acquired tltcsc products through 

thousands of third partics who made their own pricing dccisions; (4) many of thew third pai?ics 

were down on the distribution cliain from Microsoft and its alleged overcharging; aiid ( 5 )  many of 

the Class nieiiibcrs acquired the software at issue as a component of a personal computer in which 

the software accounted for only a small portion of the total price. 

Plaintills also expect that, to rcduce damages, Microsoft would argue that plaintiffs have 

actually benefitted li-om M icrosoft’s conduct bccause its products are better than its coiiipctitors 

aiid that prices for the products at issue have really declined 011 a “quality adjusted" basis. (Pl. 

Mem. at 34). Finally, should this case not havc scttled, Microsoft was prepared to finalize an 

appeal of this court’s decision to certify the Class. Thus, a trial ofthis case would bc risky for 

plaintiffs and there is a significant chance that they would not recover anything. 

(2) 

‘The Class appcars to suppoi-l the Settlcmcnt. Between March 13, 2006 and March 3 1 ,  

Extent of Support from the Parties 

2006, Vertis niailcd 1,150,587 Standard Notice packages and 1,308,866 WWMDB Notjcc 

packages. Betwecii March 13, 2006 arid April 20, 2006, the Settlcrncnt Administrator arrarigcd for 

the iiiailiiig of 155,092 Volume 1,iccnse Notice packages. As of April 28, 2006, h e  Settlement 

Administrator had iiiailcd approxirnately 4,791 notice packages as a result olinquiries. (Rcdfern 

14 

[* 15 ]



hff. at 7 33). In addition, Vertis e-mailed 1,850,157 notices between April 1 I ,  2006 and April 20, 

2006. (Redfern Aff. at 7 36). Thc Settlement Administrator has c-mailed an additional 1,935 

notices pursuant to requests. (Rcdfcrn Aff. at 7 37). 

As of April 30, 2006, the Scttlcnient Administrator had reccived and logged approximately 

70,013 Standard and WWMDB Claims Foniis and 933 Volume License Claim Foi-nis. (Redfcrn 

AK 1 61). The Settlement Administrator is reviewing these claims fonns for validity. Even 

though thcre were inillions of Class incmhers who reccived notice and even though the Settleincnt 

Administrator has receivcd 70,013 Standard and WWMDB Claiiiis Forms and 933 Voluine 

Liceiisc Claim Forms, the Settlemciit Administrator has received only 468 pieces or  

correspondence from Class members. (Redfeni Aff. at 11 60). The small number of opt-outs and 

objections from Class members compared to the sjzc of the Class supports approval of tlic 

Settlement. (In rc Idoruzeparz arid Clurezqmte Antimsl Litig., 205 FRD 369, 3 78 (D.D.C. 2002); 

,%itton v. Mcdi(.!ul Services Assuc., 1994 WL 2461 66 at * 9 [E.D. Pa. June 8, 19941). 

(3) Judgment of Counsel 

In determining whether to approve a class action settlement, “[tlhe court should be able to 

rely upon the judgment of cxperienced counsel in delemining whether or not the settlemcnt is 

fair.” (Pekrso/7 v. Awidu/JMB Partners, L.P. J I ,  1994 U.S. Dist. Lexis 2109 at “38 (N.D. Ill. Feb. 

25, 1994); In re NusiEccy Mm-ket-MnXrcrs Anlitrust Litig., 187 FRD 465, 473-74 [SDNY 19981). 

The Court approved several law firms to act as lcad Class counsel: (1) Kirby Mclnemey 62 Squire 

LLP; (2) Milberg Wciss Bershad & Shulman, LLP; (3) Licff Caraser Hcimann & Bcrnstein LLP; 

along with (4) Mark Bogcn PA; and ( 5 )  Gcrgosian and Gralcwski, LLP. Thcse couiiscl have many 

years expcrience in plaintiffs’ class action litigation (See Joint Affirmation of Plaintiffs’ lead 
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counsel, sworn to [undated] at 11 3), including prosecuting consumer class actions against Microsoft 

in other states, ( I d .  at 7 5). Thus, the Class received rcpreseiitation from not one, but several 

highly qualificd law firnis to act on behalf of the Class. The support of qualified counsel is 

significant to approval of the Scttlernent. (Michels v. Phoenix IIunw L.@ Mut. IHS.  Co., 1997 N.Y. 

Misc. Lexis 171 [Albany Cty. Jan 3, 1997; see also Smith v. Vislii Org. Ltd., 1991 WL 152612 at 

"5 [SDNY Iuly 30, 19911). 

In addition, couiisel for both sides submittcd this settlement aftcr using their best cfforts to 

negotiate. The submissions to this court and tlic statements counsel made at oral argument 

iiidicatc thal they carefully evaluated the risks of litigation and balanced their decision to accept the 

Settleiiient in light oPthosc risks aiid what they had achieved in scttling this case. 

(4) 

The negotiations leading up to the Settlement were lengthy. Settlenicnt discussions with 

Microsort bcgan after the court's July 31, 2005 decision certifying tlic Class. Ncgotiations took 

place over several months froin August 2005 until December 2005. The parties did not reach a 

settlement until Deccinber 16, 2005. That the negotiations took as long as they did reflects an 

arduous negotiation process. That the parties bitterly contested this lawsuit over so many years and 

were ablc to reach this compromise also indicates good fiith bargaining. 

The Presciice of Good Faith Barwining 

( 5 )  

As addressed earlicr, this litigatioii is complicated because of tlic difficulty jn determining 

Complexity and Nature of the Factual and Legal Jssues 

causation aiid damages. The danger that hturc  decisions could go against plaintiffs made it 

particularly risky to proceed with this case. Accordingly, the nature of tlic fiictual aiid legal issues 

in this case weighs in favor of approval. 

1 G  

[* 17 ]



V. OBJECTIONS 

Class members expressed scveral types of objections to the terms of the Settlement. 

However, noiie of them warrant denying approval of the Settlement. 

(1) 

The bulk ortlic objections relate to the amount orattorneys' fecs that the law finns 

Objections to the Teims ofthe Settlement. 

representing the plaintiff class have requested, The court will address these objections in  a later 

decision and order relating to attorneys' lees. 

The second lal-gcst categoi-y or objcctions conceiii gcneral dis1ik.c of the lawsuit. 

Objections in this catcgory expressed admiration for Microsoft, a belief that the claiins against 

Microsoft are spurious or a gcncral disapproval of class actions. However, Class members who do 

not wish to parlicipate in thc Settlement are free to opt-out and Microsoft's other contributions to 

the world have little bearing on the coiiduct plaintiffs have complained of in this case. 

Several Class iiicnibcrs objected to the Scttlcment on the grounds that it provides 

insufficient bencfits to Class members. For example, a few objectors commented that some or all 

of the Class niembers will not use thcir vouchers. However, this is not a reason to reject thc 

Settlement. (See e.g. Sclzwuh v. Philip Morris USA, Inc., 2005 WL 3032556 AT 62 [EDNY Nov. 

14, 20051; In re Mexico Money, 267 F3d 743, 748 [7th Cir. 20011). Tiideed, courts routinely 

approve coupon settlements with the undcrstanding that not all class members will actually usc the 

coupons. (See e.g. In re Conzpuct Disc Minimurn Arlvertised Price Antitrust Litigution, 292 F Supp 

2d 184, 186-1 87 [D. Maine 20031; In re Excess Vulue h s .  Coverrrge Litigation, 2004 WL 1724980 

at "1 3 [SDNY JUIY 30, 20041; /n re Mexico Money, 267 F.3d 743; In rc? Domestic Air- Trut~sp. 

Anlitrust Litig., 148 FRD 297, 3081.1 [N.D Ga. 19933. In addition, here, the parties have providcd 
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I 

that unused vouchcrs would go to needy New York schools, making Class meinbcrs’ hilure to use 

the vouclicrs an insufficient reason to reject the Settlenicnt. 

Soiiic objectors argue that the court should elimiiiate or reduce thc requested inccntive 

awards to the Class represcntatives. However, the Class representatives in this case consulted 

periodically with counsel throughout the long life of this case, as well as appearcd for depositions. 

Apparently, Mr. Cox evcii had to make a trip to Ncw k’ork from his current residence in Florida for 

his deposition. ‘I’herefore, the rcquested incentive awards are fair compensation [or the efforts the 

Class represcntatives made on behalf of the Class. Also, Microsoft will pay the fees of the Class 

representatives scparately and therefore thc fees do not reducc thc overall bencfit to the Class. 

One objector complained that the noticc provided inadequatc substantive information to 

perniit Class meiiibcrs to understand what the case is about. Howevcr, the notice is written in plain 

languagc that is easy to understand. It would be much niorc difficult for consumers to follow had it 

contained details concerning the complex antitrust and technological issues this case involved. 

Furthcr, the notice provides a toll-free number that Class incinbers can call with questions about 

the Scttlcment. If a Class iiieiiiber wishes to request a copy of thc complaint in this case, the noticc 

Ionn provides the names of counscl from whom lo make a request. Thus, there is no rcason to 

object based 011 the information tlic notice contains. 

Some objectors suggested that the cy pres program might replace some other charitable 

program that Microsoft would have firnded (See e.g. Objection of Gayle Gordon). However, in the 

Scttlcmenl Agreement, Microsoft explicitly agrees that the [ypres  program will not reduce its 

other charitable giving. (Sec Settlcmcrrt Agreement tj VI.1). 

One objector, Louis Burke (“Burke”), objecled to the Scttlcment becausc he believes tlic 

18 

[* 19 ]



Class Period is too long because it extends for two more years after the entry ofFinal Judgment on 

Novcniber 12, 2002 in U S .  v. Microsof, Civil Action No,, 98-1232 (CKK). Burke elaborates that, 

since .Noveiiihcr 12, 2002 (,the date ol the final judgmcnt in U.S. v micro so^, Civ. Action No. 9s- 

1232 [CKK]), Microsoft has been opcrating in thc United States with significant restrictioiis 011 its 

business that limit its ability to abuse its monopoly power in the iiiarket for personal coiiiputer 

operating systems and software. (Burkc Aff. at pg. 2). Burke argues that thc releasc in this case 

will “effectively iiiiinunize Microsoft against claims arising out of conduct in violation of New 

York and fkdcral antitrust laws and New York consunicr protection laws during the period ending 

Deccniber 2 1 ,  2004.” (Id. at pg. 3). 

To the extcnt the court understands thc argument Burke is trying to make, it is a non- 

sequitur. It is unclear to this court how the existencc of the final judgment in U.S. v. Microsofi and 

its datc of November 12, 2002 make tlic claims in this case that arise after Dccember 3 1 ,  2002 

stronger. In fact, oiic can presuinc that Microsoft is complying with that Filial Judgement and 

tlicrcfore claiiiis arising after the datc of that judgmcnt actually arc weaker than the ones arising 

prior to that date. Nor does Burke identify any private damagc claims that have ariscn for the 

additional two ycars after December 3 1, 2002. 

Several objcctors cornplaincd that they did iiot retain documentation of their purchases and 

thcreforc were unfairly cut off froin receiving their vouchcrs. However, a member of a Class other 

than a Volume Liccnsce (a member of the New York Class who licensed a Microsoft Operating 

System or Microsoft Application lhrough Microsoft’s volumc licensing prograni) niay submit up l o  

five licciisc claims with only a sworn declaration under thc penalty of perjury. (Settlement at 23). 

‘The Settlciiiciit Admii1istrato.r shall approvc thcse claims without requiring further doculllentation 
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uiilcss there is reasoiiablc cause to suspect that the claim is fraudulent or otherwise improper. (Id.). 

Thus, in most cascs, the Settlemeiit docs not require documentation beyond a sworn statement. 

The Class member can also submit materials online, including the sworn statement and the 

Product ldentificatioii (“PIIS’) number for each license. (Id.). In addition, for those Class 

iiieiiibcrs who have iiiorc than five licensc claims, the Settlement allows for the sworn statenicnt 

previously described and either: (1) the PlD number; (2) the Product Key nunibcr that can be 

obtained fiom a varicty of sources; (3) the original COA; (4) printed information obtained from 

Microsoft’s End User Data; or (5) reccipts reflecting the purchase of Microsoft products that are 

cligible for Settleincrit benefits. (Id at 24-25). If h e  Class member lacks these proofs of 

qualification, class members arc free to support their claim with othcr proof as thc parties and the 

Settlement Adniinislrator agree to take. (Id. at 25). The additional writtcn evidence must be clear 

and convincing. Finally, a Class rncmbcr who is unable to locate any documentation can rcquest 

Microsoft to scarcli its records for liceiisc information. (Id. at 26). 

Those Volume Liccnsecs seeking vouchers can supporl their claims by submitting a sworii 

declaration and proof oP liceiisiiig such as the claimant’s license agreement, interim true-up orders, 

receipts arid other proof cndernic to the volume licenses. (Id. at 25). 

Some Class mcriibers complained at being included in the Class and one suggcsted that the 

partics should have resorted to an opt-in class. However “[tlhere is no legal or constitutioiial 

principle that mandates the usc of the opt-in method,” (Hihhs v. Muivel Enterprises, IHC. ,  19 

AD3d 232, 233 [ 1 st Depl 2005l) and courts regularly approve class action settlements 

incorporating an opt-out method. Here, thcrc is no basis to believc that the opt-out method 

sonichow prevented Class mcrnbers “from exercising an informed clioicc as to whetlicr to 
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participate in thc settlement.” (Id.). Thus, there is no rcason to reject the Settlcment because it did 

not utilize an opt-in nicthod to determine the Class participants. 

hi suin, although some objcctors may havc wanted diflercnt terms or evcn a more valuable 

bencfit, these objections do not make thc settlement uiifair or unreasonable. 

C ONCI ,U S I 0 N 

Based upon the subiiiissions of the partics referenced above and upon the court’s findings 

oP fact and conclusions of law as set forth above, 

IT IS ORDERED, ADJUDGED AND DECREED THAT: 

This Final Order and Judgment incorporates herein and makes a part hereof thc Settlement 

Agreement inadc and entered into as of December 16, 2005. 

The court finds that the various forms of notice or thc Proposed Scttlemenl distributed to 

the members of the Class fiilly and accurately reprcscnted all inateiial clemeiits of the 

proposed Settlement, constiluled the best iioticc practicable undcr the circumstances, was 

valid, was sufficient notice to all Class inembcrs and complied h l ly  with the rcquiremeiits 

of all applicable laws. 

All Class nienibers who havc not opted out or been otlicnvise excliided from the Class that 

this court previously ccrtified are forever enjoined and barred from commencing, 

prosecuting or participating in any actions or proceedings that arise from or relate to the 

purchase, use or acquisition of a liccnsc for a Microsoft Operating System or Microsolt 

Application wlicrc thc claim concenis or rclates to: (1) antitrust; (2) deceptivc practices; (3) 

uiifair competition, (4) unhir  practices; ( 5 )  tradc regulation; (6) trade practices or (7) 

otlicr fcderal or state law, rcgulation or common law similar or analogous to any of the 

1. 

2. 

3. 
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foregoing. 

The tcrms and provisions o l  the Settlcrnent Agreement are hereby fully and finally 

approvcd as fair, reasonable and adequatc as to, and in the bcst interests 01; cach of the 

settling partics and the Class members. In  approving the Settlenient, the Court specifically 

considered all objections filcd with the Court or served upon couiisel, but determined that, 

under [he circumstances, tlic objections were not grounds for denying approval of the 

Set t 1 em en t . 

This action is dismissed: (1)  with prejudice and without costs as to the Class members who 

have not opted out or been othcrwisc excluded from the Class and (2) othcnvise without 

prejudice and without costs; provided that this court shall, without affecting thc finality o l  

this judgment, reserve cxclusive and continuing juiisdiction over this action, for the 

4. 

5 .  

purposc of, ~ i i o i i g  other things, supervising the implcnientation, intcrpretation and 

cnforcernent of the Settlement Agrcciiient and this Judgement. 

The partics shall carry out the Settlement in accordance with the tenns of the Agreement. 

The h e g o i n g  is the Final Ordcr and Judgment of the Court. Tlic clerk is directed to enter 

the judgiiient accordingly. Thc parties are directed to publish this order and judgiiicnt 

appropriately. 

The issucs of approval, appropriateness and amount of attorneys fees arc scvered and shall 

6. 

7. 
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