
Jahier v Jahier
2006 NY Slip Op 30057(U)

December 20, 2006
Supreme Court, Suffolk County
Docket Number: 0018021/2003

Judge: Robert W. Doyle
Republished from New York State Unified Court

System's E-Courts Service.
Search E-Courts (http://www.nycourts.gov/ecourts) for

any additional information on this case.
This opinion is uncorrected and not selected for official

publication.



051 '03 /200- '  11: 26 852-2020  LAW DEPT PAGE 01/07 

INDEX No. 
CAL. NO. 05-02770-OT 

03- 1 802 1 

SUPREME COURT - STATE OF NEW YON< 
POST-NOTE MOTION PART - SUFFOLK COIINTY 

1" R E S  E N T :  

FTOlI. ROBERT W. DOYLE 
.lustice of h e  Suprenii: Court 

- against - 

LOUTS .TAT-ITER and EDTTH JAHIER, 

Defendants. 

MOTION DATE 4/18/06 
ADJ. DATE 5/30/06 
Mot. seq. # 002 - MD 

TASSAN PUGATCH SC NIKOLTS 
Attorneys for Plaintiff 
1205 Franklin Avenue 
Gardcn City, New York 1 1530 

DEVITT SPELLMAN BARWTT, LLP 
Attorneys for Defendants 
50 Route 1 11 
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Upon thc following papers numbered I to 34 read on this motion for surnmnw iudsment: Notice of Motion/ 
0idcl- to Show Causc and supgorting papcrs - 
Ariswcring /iffidawls and suppoiting papers - 24 - 27 ; Rcplying AfFdavia and suppniting papers 28 - 34 ; 

1 - 23 ; Notice o f  Cross Motion and supporting papcrs 

Othel- . (;- It is, 

ORDERED tlial this motion by defendants, Louis Jal-rier and Edith .Jaliier, for an order pursuant 
to CPLR 32 1 2 granting them summary judgment dismissing thc plaintiffs complaint against them is 
dented. 

This i$ an action to recover darriagcs for rnjurics allegedly sustaincd by plaintiff, John Johier, on 
.June IO, 2002 3s a rcsult of hitting h is  h a d  on the bottom ofthe jn-ground backyard swimming pool, at 
the. hoiiic of Itis grandparcnts at 497 Woodbury Road, Cold Spring Harbor, County of Suffolk, New 
Yc rk. 

Deftndants now niovc for suriimary judgriierit on thc basis that plaintiff, an experienced 
swiinmer, z.ssumed the risk of hitting h is  head on the bottom oEthe swimming pod by the manncr in 
which hc dove into the swininiing pool. Dcfcndmts also assert that an independent contractor was 
engaged to jiistall the swimming pool aiid as such they arc not liable for tlic negligence, if therc was any, 
ofihe indcpcndent contraclor in the performancc of his duty. They further argue h t  they were not on 
notice of any derective condition pertaining Lo the swimming pool or diving board and thcir usage. In 
support of the motion. defendants submii. thc pleadings, thc affidavit of dekndant Luuis Jahier, the 
affidavit of H. Roy Jaffe, tlie dcposilion trailscript or  plaintiff and nonpaq witnesscs Scott Robey and 
Drcw Wright. photographs depicting fhr: situs of tbc accident, and a copy of the installation coniTact, 
datcd Septcnber 30, 196 1, betwccn dcfimdants and'independent contractor Algeria. 

[* 1 ]



0 5 / 0 3 / 2 0 0 7  11: 26 8 5 2 - 2 0 2 0  LAW DEPT PAGE 02/07 

.lahier v Jiliier 
Index X o  03-1 802 1 
Pagc 2 

Plaintill? opposes defcndants’ motion on thc goutid that defendants breached their duty to 
ylaiiitiff >y failtng to inaiiitnin the pool in a reasonably safe condition. Plaintiff also asserts 
clefendants’ pool was dcsigned atid constiiicted in violation of the industry standards detcmiiied by the 
National Swimming Pool Jnstjtute (hcrcinafter “NSPI”). Hc further asserts that he did not assume the 
risk o f  hitting his head 011 the bottom of h e  swimming pool because he had no lcnowledge o f  nor did he 
coinprehend tlic fact that defendants’ pool was mgligcntly designed and construed in violation of the 
PJSPT industry standards. Plaintiff submits the a€fidavit of Denise. Bckacrt, a licensed architect. 

By his personal affidavit LOU~S Jahier statcd that lie aiid his wife, Edith Jahier, own thc subject 
prcmjses. which they purclmed 117 1952. Hc stated that in 1961, be contracted with Algeria, the 
prcemirient pool installer in the Huntinglon area at that timc, to iiistall a 20- by 40-fOot in-ground pool 
with a m;iximum dcpth of X feet. Mr. Jaliier then stated that he and his wife scttled on the style of pool 
coniimoidy rcferred Lo as a “‘Lazy L,” and the 1 0-foot diving board and diving stand were included in the 
packagc sold to tlieni He indicated that during thc 40 years that the pool and diving board have been in 
their backyard, both have becn used on  hundreds of occasions and they never once received any 
complaints regarding the lcngtli, widtli or depth ofthe pool. Mr. Jahier avers that h is  grandson’s 
accidcnt 1s the first and only incident to occur iiivolviiig thc pool. He also stated that his gandwn aiid 
his fricnds have uscd the pool several tirncs over the years without incident or complaint. and that h is  
grandson even kcpt a batliing suit at their house for his use in die pool. Mr. Jahicr indicated tliat the 
pool has ieinaincd in i t s  same structural condition siiicc its installation in 1961 by Algeria and that 
Tliornas /i Igcrizl, the owner of Algeria, recorninended thc design, dimensions and depth of the pool, as 
u d l  as warranted that all work would be coinpleted in  a competent and workmanlike mariner. 

Tn his affidavit, H. Roy Jaffc indicated that hc is a professional cngjneer ltccnsed in thc state of 
Rcw York and has ova- 35 ycars ofexperjencc engineering and dcsiging residential and cominercial 
swimming pools throughout Long Tsleiid and the state ofNew York. Mr. Jaffe also indicated that he 
c;caniined the subject swimniing pool and is ruHy familiar with the standards and rcquireinents of 
swirnmr~ig pool coiistniclion and design. He stated that thc Town of Huntingtoii does not have any 
stalittoi y nr regulatory constnrction rcquireiiients regarding the leiigth, width, depth, configuration or 
signage o Foutdoor swimming pools. Mr. Jaffe explnincd that Section 87-75’ and Article XI o f  Chaptcr 
8 7 or the Town Code oTHuntivlgton address only the construction materials, drawings and plans for 
sitbinissioiz, watcr disposal, fences, and size and location oFlot accorninodating ilie pool, but not dcpth, 
width and lcngtli requirements. He then explaincd that the New York State Building Codc does not 
11;ivc any width, depth, Icngtli, configuration or signage requirements regarding thc installation of 
outdoor residential swimming pools or regulations about diving boards, Mr. laffe further opined that 
thc in-gi-omd outdoor swimming pool and diving board of defendants werc not constructed or 
maintained ID dcrogalioii of either tlic Huntington Town Code or the New York Stale Building Code. 

Plaintiff, John Jahiel-, testified ,st his examination bcfore trial that at thc time of his accident lie 
w3s a 17-year-old senior at Huntington High School. Mr. Jaliier stated that he learned to swim at a vcry 

I Town Code of 14untington 4 87-75 stnfcs in pFrtinent part: 
‘‘[rlt shaIl be iinlnwf~ul toconstruct, maintain, instalt or enlarge any outdoor watcrpool i n  any 
rcsidcntizll zone in ~ h c  Town nr Huntington cxcept 111 coiiipliancc with all of tlic provisions 
of Articlc [XT nf the Toivn Code’).” 
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young age, by age 13 hc classified himself as a €airly good swimmer, and at the lime o f  the accident he 
also classified himsclf as ai1 inlennediate-lcvcl diver, He explained that he had been using his 
grandparcnts’ swjnirnrng pool ever shce  lie was a youiig child and had brought many of his friends to 
swim in tlic pool tliroughout thc ycars witliout any incidciit. Mr. .Jahier testified that on the day o f  the 
accidcnt he aiid two fiieiids, Scott Robey and Drcw Wright, decided to go swimming in his 
grandpartnts’ pool. Mr. Jahkr indicated that prior to the accident thc boys were perfomkg flips off h e  
diving board, as well as jackknives and canuonballs wliilc attempting to grab an iiiner tubc that was 
floating in thc dcep end o f  the pool. Hc then stated that he usually dove into the pool at an angle of45 
to 60 dcgi-ecs and at the t ime of tbc incident he dove hcad hl into the deep end o f  tlic pool from the 
diving board with h i s  arins cxtended in front of him. Mr. Jahier then explained that as he elitered tlic 
water, his hands hit thc bottom OF the pool- the concrete slope- from thc deep end, flew away from him, 
ci1us117g h is  anns to fold up undenieatli him, and tlic middle o f  the top o f  his hcad to strike the concrete 
bottom of the pool. rcsulting in quadriplegia. Hc testified that he had ncvcr injured himself djving into 
thc pool prior to this incident nor was he awarc of‘ anyone being injured in his grandparents’ pool prior 
to his injury Mr. Jahicr hrtlier testified that hc did not read the warning signs located on the back of 
thc drviiig board and that il is L‘coiiiiiicm knowtedge that if you hit a statioiiaiy object you are going to 
gcl Illtrt ” 

Nonparty witness Drcw Wright testified at his cxaminatio~i before trial, in pertinent part, that the 
boys had heen diving and swimming rotations, which included performing flips, cannonballs and pencil 
dives rroni the diving board. Mt. Wright statcd that either Mr, Robey or plaintiff placed the black 
plastic inner tube in thc ccnter oftlie deep end of tlic pool and the boys bcgan sitting in the inner tube 
aAcr divirg into the watcr. He explairied that prior to the accident he obscrved plaintiffperforming flips 
arid catiiionballs wliile juniping into the pool from the diving board and either side of tlie pool. Mr. 
lb’riglil testified that immediately prior to the accident he witnessed plaintiff walking toward tho diving 
board to prcpare for his jump but did not witness the actual dive itself, He stated that he was alerted to 
the fact tliit sometliing had gone wron(g with plaintifl’s dive when he heard Mr. Robey yell something 
happened to Mr. ,Jahicr while pi ipjng into thc pool, whereupon Mr. Wright fumed in time to see 
plaiiitiff 5 head pop up and noticed the blood flowing down from the top riglit side of his head. Mr. 
Vvriglil testified that lic immediately jumped back into tlie pool. to assist Mr. Robey in keeping Mr. 
Jahicr afloat while bringing h i m  lo tlie steps at thc shallow end of the pool. He staled that plaintiff‘s 
bcicly was ti the center of the deep end of tlic pool wlieii lie einergcd and that plaintiff indicated to thcm 
that “lie was done.” Mr. Wright stated that immediately after the accident MI-. dallier had no bodily 
function and that Mr. Jaliier’s grandincrther tried to comfort him while lie and h4r. Robey kcpt Mr. Jahier 
flcmting in the pool until the EMS and police arrived. He furtl-ter testified that he was also very good 
swimmer m d  Ilia1 lie, Mr. Robey, or Mr. Jahiei- were not doing anything reckless that would have 
foi-eseeably rcsulted in any of thcm bcing injured. 

Konpaity witness Scott Robey ilt his examination before trial testified, in pcrtineiit part, that Mr. 
Jahicr’s aci;tdent liappeiicd approxiinatcly I5 to 30 minutes affer they began swimming and diving into 
the: pool IIc then stated that ~mmcdiaLi:ly pnor tO plaintifrs accident he observed Mr. Jahier gct on thc 
diving board and pcrforrn a regular, hcad-first, no rotation divc off the diving board, straight out iiito the 
waler. but he did not sce plaintiffs entrancc into the water. Mr. Robey explained that he reaIized 
soineiliing happcncd wkeii Mr Jabier did not immediately emcrge horn tbe watei- after entcring the pool 
and that whcn lic saw plaintiff resurface in the center of thc deep end o f  the pool, Mr. Jahicr’s arms were 
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flailing; then his head broke tlie surface and there was blood flowing down fi-om the top oF1iis liead. Hc 
testified that hc imiiiediately junzpcd into the pool because plaintiff was sinlcing io the bottom oftlie 
pool and he grabbed Mr. Jahicr by his waist to keep him from sinking. Mr. Robey then testificd that Mi-. 
Wright jL mped 111 to hclp him keep Mr, Jalnier afloat and the two of them brought plaintiff to the steps irr 
tlic shallcw end of the pool. He stated that hc placed a towel to Mr. Jaliier’s head to help conlrol tlie 
hlccding while Mr. Wright called 91 1 and plaintiff‘s grandmothcr comforted him. Mr. Robcy also 
si:ated that they kept plaintiff in the pool until thc ambuhce  arrived and that Mr. Jahier statcd to them 
that hc had messed up and was going to be paralyzed. He furthcr testified that although lie consideis 
himseIf a good swimmer and knows to use his hands to dircct his body when he pcrfonns a head-firsl 
dibe. h i s  Ikct haw hit and he has scrapcd his chest on thc boltom of pools while diving from thc diviiig 
l m r d .  

Denise A. Bekacrt indicated in  hcr affidavit that she is n licensed architect in thc state of New 
Y orlc and that she inspected the subject swimming pool and diving board to asccrtaiii whether they were 
in a dangesous condition and contributed lo Mr. Jahier’s irijurics. Ms, Bekaert statcd Illat she also 
interviewccl plainliFF, Mr. Robey and Mr. Wright, as wcll as coiiductod detailcd measurements of the 
pool, including the height, width, lcngih, depth dimensions, degrees of  slopc ofthe pool floor and plumb 
ofthe pools walls. She then stated that she coiisultcd with the NSPl standards for residential swimming 
pools, arcliitectural graphic standards and swiniining pool diving accidents and human factor analyscs of 
CBSE studxs data. Ms. Bclraert stated that the pool at defendants’ home was iniptoperly configurcd for 
diving and failed to meel the minimum requir~meiits for safe diving set ‘fori11 by tbe NSPL Shc 
explained that NSPI rcquires the water deptli directly below the diving board to be 6 feet 3 0 inches and 
the water dcpth of dcfcndaiits’ swiinining pool was 5 feet 2 inclies, approximately 1 foot 8 inchcs lcss 
than the NSPI minimum requirement. Ms. Bekaert also explained that the slope of the floor was less 
than the NSPI requirement. Thc NSPI requires a maximum slope at a distance of 15 fcet 6 inclies from 
tli? end of thc diving board to bc 33 degrees, and defendants’ was 41 degrees. Ms. Bclcaerl: averred that 
th: slope and configuration ofthe pool’s bottom and wall did not coinply with acceptable standards for 
prwiding a hnclronally safe diving deptli and causcd h e  subject swimming pool to be hazardous. She 
fu’~-tlicr opined Oiat the dcviations from the NSPi rcquireiiteiits were a substantial factor in causing 
plaintiffs accident and rcsultjng iiijuries. Ms. Bckaeri also stated that the IO-foot diving board that was 
Iocatcd at ilie deep ciid of defendants’ swinlming pool was impropcr for the pool because it extended 
over tlie svirirnming pool by at Ieast 2 foet 3 inclies. This extension caused the decp arc3 of the 
shimming pool to be inadequatc to Lzccoinmodatc safc diving from the board because i t  resulted in the 
pool bcing too 1iai7-00~ and uiidcr NSPT standards; no diving board would have been allowed fox this type 
of swimnitng pool. 

On a motion for summary judpriient the moving party bears the initial burden arid must tender 
evideiicc sufficient to elirninatc all imaterial issucs of fact (Winegrad Y NYUMedicaZ Ctr., &I NY2d 
851,487NYS2d316 f19851; ArtdrevPoamevny, 35NY2d 361, 362NYS2d 131 [1974]). The burdcn 
wtil then shift IO the nonmoving party to demonstrate that there are material issucs offact; however, 
i-tiere coiicl iisions and iinsubstantiated allegations are insufficient to raise any triable issues of fact (see, 
AIrrarez v Prrispect Hosp., 68 NY2d 32111, 508 W S 2 d  923 [1986]; Zuckemtatr v City qf New York, 49 
NY2d 557,427 W S 2 d  595 [1980]; Pei*ec v Grace Episcopal Church, 6 hD3d 596,774 NYS2d 785 
[2CO4]>. The court‘s function is lo determine whether issues offact exist not to resolve issues of fact or 
to determine niattei-s of credibility; theixfore, hi dciermining the motion for suminary judgment, the 
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facts  alleged by the nonmoving party and all inferences that may be draw are to be accepted as true 
(:see: Rot11 v Barreto, 289 AD2d 557, 735 NYS2d 197 [ZOO I]; O ’ N d  v Pishkiti, 134 AD2d 487, 521 
NYS2d 272 [19871). 

It is f~indamental that j i i  order for a plaintiff to recover against a dcfmdanl in a negligence 
action, thc plaintiff must prove that the dcfendant owcd Lhe plaintiff a duty arid the breach oEthhat duty 
rc:suIted i t 1  tlie injurics sustained by thc plaiiitiff (Turcotte u FcU, 68 NY2d 432, 51 0 NYS2d 49 [1986]; 
Atkitrs v G h i  Falls Cia) Sclt. Dist., 5 3 NY2d 325, 44 1 WS2d 644 [ 1 98 11; Kinibar v Esfk, I NY2d 
339, 153 IWS2d 197 [ 19561). The owner of a private residential swimming pool has a duty to exercisc 
t-casoiiable care under the circumstances, including the likelihood OF iiijury of others, h e  seriousness of 
such inlui ies and thc burden of avoiding the risk iii maintaining his property in n rcasonable safe manner 
(Price v kuwalslri, 258 AD2d 637. 68.5 NYS2d 800 [1999]; Mcsick vState ufNew Yrrrk, I18 AD2d 
2 14,504 Ic‘k’S2d 279 [1986]; see dw, Kuslt v City qf Buffala, 59 NY2d 26,462 NYS2d 831 [1983]), as 
wcll as cnswing that tlie condihons arc as safc as they appear to bc (Tuvcntte v Fell, supra). However, a 
d c h d a n t  will bc rclicved of Iial>ility whcrc B supi-seding cause intempts the causal chain of 
ccrnnection behvccn the injuries and the dcfmdannt’s negligcncc, including that the plaintiff‘s own 
ccinduct may act 10 absolve the dcfcndant of liability (Mesick Y $tutc ofNew York, supra; , x e  also, 
Bolta-,u v .Ioy Day Cusnp, 67 NY2d 61 7,499 NYS2d 660 [1986]>, but thc plainliff’s coiiduct must be of 
such a iiaturc: as to rcplace the defendant’s ncgligence as the legal cause ofthe accident (Kriz v Sclturn, 
75 NY2d 2 5 ,  55Q NYS2d 584 [ 19891; ,Derdiarian v Felix Cuntr. Corp., 51 NY2d 308,434 NYS2d 166 
[ I  9801; P a p i  v Ciry ofKit~gston, 41 NY2d 553, 394 NYS2d 161 [1977]). Therefoi-e, ifthc risks of the 
activity an: fully compreliended or perfectly obvious to the plaintiff, then the plaintiff by engaging in 
sticli activity has fully consented to the known, Foresecablc risk inherent in  the activity (Murcuno v City 
ujlvcw York. 99 VY2d 545. 754 NYS2d 200 [2002]; Morgan v State uf New York, 90 NYZd 471, G62 
NYSZd 421 [ 19971; Maddox v Ci& c,ff’Ncw York, 66 NY2d 270,495 NYS2d [I  9851; see also, 
Rcstateiveit [Sccoiid] ofTorts 4 496A cornrncnt c; Restatement [Second] ofTorts 5 896 [2]). 
Furthennore. CPIX 141 I does not coniplctely bar a plaintiffs right to recovery; instead it provides that 
tlic ainouna. of thc plaiiiiiff‘s damages shall bc dinirriishcd in the proportion which the culpable conduct 
aftributablc to plaiiiM, including contributory tiegligeiice and assumption of the risk, bears to tlie 
c~ilpable conduct which caused the darriagcs (see alsn. Whalen 17 Kawasaki Motors Corp., 92 NY2d 
28 8,608 NYS2d 435 11 9981; Adamy v Ziriukiq 92 NY2d 396,68 1 W S 2 d  463 [ 19981; Arbegust v Bd 
of Educ., 6 5  NY2d 161,490 NYS2d 751 [ 19851; Tuj:hr v ViZL ofI/ian, 265 AD2d 841, G95 NYS2d 
46 7 [ 19991). 

In addlition, allliough a landowner is under a duty to maintain i ts property i l l  a reasonably safe 
coiidition (,‘Ml:Coud 1’ 0 Z ~ ~ ~ p i u  & Fork Maiden Lam Company, 8 AD3d 634, 779 NYS2d 542 [2004]; 
Rackid v C’itibaitk, N A . .  299 AD2d 504, 75 1 NYS2d 492 [20023; Zclonka v X O N ) ~  of Scltoduck 245 
AD2d 795. 665 W S 2 d  757 [ 1993]), a landowner is not rcsponsible for the negligent acts of an 
indepcndcnt contractor where thc landowner has no right to control the manner in which the work is 
perforimcd (K!esnzan v Rlzeingnld, 8 I NY2d 270, 548 NYS2d 149 [1993]; Mercado u Slope Associates, 
246 AD2d 58  1, 667 NYS2d 289 [ 19981; Goodman v 78 West 47’’ Street Cnpp., 253 AD2d 384, 677 
NY S2d 116 [ 1 9981). Moreover, the fact that the landowner has tlic riglit to reenter aiid contro1 the 
preii-tises by Itself, abscnt a showing tliat tlic defective condition was visible and longstanding, does not 
i-aisc a n  issuc or  fact regarding constructive notice (Fischer Y Battery Bullding Maintenance Co., 135 
AD2d 378. 521 W S 2 d  678 [ 19871; Jojm u Manhalfan College, 1 AD3d 202; 767 NYS2d 216 [2003]). 
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Further, to con~rit~ite constructivc noiice, it must lie shown that the defect was visible a d  existed for a 
sufficicnl amount of time prior to the accidcnt foi- defendants to discovei- and rcmedy the situatiorl (see, 
Gordon 17 Am. Museum OfNuturalHistoy, G7 NY2d 836,501 NYS2d 646 [1986]; Bernard v 
Wakdhaums, JMC., 232 AD2d 596, 645 NYS2d 700 [1996]; Hendricks 11 691 Eighth Ave. Corp., 226 
AD2d 192, 640 ’NYS2d 525 [ 1996]>. Howevcr, the fact that defendants may have had a general 
awareness that a defcctive condition existed is not legally suficient to constitute notice of the particular 
condition that causcd plaintiffs inpries (Pincquadiu v Recbe Realty C‘o~p-, 84 NY2d 967,622 NYS2d 
493 ( 1  9941; Kennedy v Wegnzans F017d Murkets, h c . ,  90 NY2d 923, 664 NYS2d 259 [ 19971; Bernard 
v IValdbauni, Inc. , s i ~ p m ) .  

Hcre, the defendants havc made a prima Wcie showing of their entitleinent to judgment as a 
xiatter of law (Alvare?; v Prospect Ho:iy., stpm; Wirrqiwd v NYU Medical Cfr-, si~pru; Andre v 
Ponreroy, sidpm). Defendants have submined evidence to establish that they did not have actual or 
constnictivc notice of any d c r m v e  condition regarding their swimming pool, since tlic swinimiiig pool 
had been i m d  for over 40 ycars without incident. No evidence has bcen submitted to refute defendants’ 
tesliinony that they were unaware of dic dangerous condition prcscnted due to the dcsign of their 
swimming pool. which was installed by a11 independent contractor without any direction 01- supervision 
b:j dekmhits (see, MiddZetura vDovak, 4 AD3d 345, 771 NYS2d 538 [2003]; Buckle1 v Citibank, 
,sqm; Merccrh v Slops Associates, stpra; Tmjillo v Riverhay Curp., 153 AD2d 793, 545 NYS2d 2 
11 9x91). /iddillonally, nonparty witne,ss Mr. Wright testified at his deposition that he did not readily 
observe any problems with the pool; in fact, he testified that lie complimented plaintiff on how well tlie 
pool and i i  s surrounding area were maintained. Consequcndy, it cannot bc said that defendants breached 
their duty Lo maintain thcir premises in a reasonably safe manner nor were they put on notice ofany 
defectivc condition or created the liazardous condition that resultcd in plaintiff‘s injuries (RosenZwrg v 
E‘quit. L# Assuv. Socy., 79 NY2d 663,584 NYS2d 765 [1992]; Bnckid v Citihank, s~prcr; I$, JMarez 
1’ Wavecrmt Mgt. Team, Ltd., 88 NY2d 628,649 NYS2d I 15 [ 19861; Laeccu v New York Uiiiv., 7 
All3d 415 ?77 h‘YS2d 433 [2004]). Furtherniore, defcndmts have presented evidence by an expert 
ftating thai their swimming pool was not  in derogation oftlie Huiitingtoii Town. Code or Uic: New York 
Stale Building Codc at the time of Mr. Jaliter’s accident (Murphy v Comer, 84 NY2d 969, 622 NYS2d 
494 [ I  9941; Palernlo v Roman Cuthulic Diocese, 20 AD3d 5 16, 799 NVS2d 248 [2005]). 

However, in opposition, plainti If has raised sufficient questioils offact to warrant denial of 
dei‘cndants ’ motion For summary judgment (Turcorie Y F d ,  supra; Zuckerman Y City oflvew York, 
,rupra: Arbegnst 1) Bd. of Educ., s q m ;  Fermndm v Lawrmce, 10 AD3cl 382, 780 NYS2d 774 [2004]). 
Plaintiffhas cstablishcd that he dove from the diving board, which was located in  deep end oftlie pool, 
straight out toward the decp cnd of the pool, when he stnick his head on the bottom of the concrete floor 
o f  die pool. Although defendants allegc that plaintiffs conduct was rccldess because hc was attempting 
to dive through [lie jnmr  tube when his injuries occurred, all evidence submitted establishcs that the 
mner tube was floating rn the center ofllie deep end of the pool. and that plaintiff simply dove into thc 
pool without intending 10 dive through the inner tube. Tliercforc, i t  cannot bc said that plaintiff, who 
swam in dcFcndants’ pool. since he was (I  young child, acted reckless or failed to use common scnse 
wlisn he dove lzcad first into thc pool (Howard v Poseidorz Pools, Znc,, 72 NY2d 972,534 NYS2d 360 
[1988]; Filtguervn v Conrt, 25 AD2d 463,676 NYS2d 154 [1998]; Silvermara vZebcrskv, 174 AD2d 
615, 571 hT(S2d 31 7 [1991]; Sciarzguh vMa~scnso. 204 AD2d 708,612 NYS2d 645 [1994]). 
Addillonally, jilaintiff has stibriiitted an sxpert’s affidavit, which attests to the fact that defendaxits’ 
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swimniing pool was improperly configured for safe diving and failcd to meet thc mi~murn safety 
recptremcnts for safe diving undcr industry standards, and this improper configuration constituted a 
substantial Factor in causing plaintiff s injuries (see gensmllv. Tri#tzmc.co v Kleipi, 56 NY2d 98,45 I 
NYS2d 52 [I98215 Price v Kowalski, supra; Restatement [Sccoiid] of Torts 8 295A, coinrneiits a, h; cf, 
Dim v New Y m k  Downtowt) Hosp., ’39 NY2d 542, 754 NYS2d 195 [2002J; Murphy I J  Coirrzcr, 84 
YY2d 960, 622 NVS2d 494 [1994]. Thus, there is nothing in the record to establish that plaintiff3 who 
was an expcrienced swimmer and divcr, and based OD his observations, dove into water that was not 
deep enoq$ foi- thc safe complction o f  his proposed dive or was behaving so recklessly a5 to al~solve 
defendants of any liability (see, Kriz v Sckwm, slrpru; Boltox I’ Joy Day Cattip, sips; Testavsrde v 
L.tynran. I 7 AD3d 574, 793 NYS2d 182 C20057; Lionarms v Gen. EIec. Co., 21 5 ADZd 85 1,626 
NYS2d 3;! 1 [ I  9951) 

Accordingly, defendants’ motion for summary judgment dismissing the plaintiff‘s complaint i s  
dcnicd. 

,_/’ 3 

[* 7 ]


