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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: HON. CAROL EDMEAO PART 3- 
Jus fice 

INDEX NO. 

MOTION DATE 9/d ?/@ 
- v -  

MOTION SEQ. NO. 00 :: 

r 5 c  Gmdn ui &[J MOTION CAL. NO. 

I 

The following papers, numbered 1 to  were read on this motion to/for 

PAPERS NUMBERED 

Notice of Motion/ Order t o  Show Cause - Affidavits - Exhibits ... 

Answering Affidavits - Exhibits 

Replying Affidavits __ 

- 

. ._ 

Cross-Motion: r d Yes 1.-:1 No 

Upon the foregoing papers, it is ordered that this motion 

In accordance with the accompanying Memorandum Decision, it  is hereby 

O.R’DERED that plaintiffs’ iiiotion pursuant to CPLR 321 2(e) for partial suniniary 
idgment. on their first c a l i x  of action for an ordcr declaring and ordcring that the Residential 
oard of Managers (t11.c “Board”): ( I )  repair the common dements of thc Level Club 
ondominiurn in accordaiicc with the recomi~ieiidatioiis of plaintiffs’ expert, (2) rcniediatc the 
iold affecting thc subject apartiiient, (3) pay damages for the cost to repair the subject penthouse 
itcrior which has been damaged by moisture and mold, and (4) repair, rcplace or modify the 
)mmoii eleincnts, which are causing unhealthy levels o r  noise to penetrate the penthouse, is 
-anted solely to the extcnl that the Board shrill install the necessary equipmcnl in order to 
imply with NYC Building Code 27-770(b)(lO), NYC Building Code 27-770(b)(4), and NYC 
uilding Code 27-770(b)(4) by January 31,2007; and it is further 

Page 1 of 2 
Dated: 

J. S. C. 

Check one: 1 1 FINAL DISPOSITION 11 NON-FINAL DISPOSITION 

Check if appropriate: I-! DO NOT POST 

[* 1 ]



ORDERED that plaintiffs’ motion pursuant to CPLR 3212(e) for partial summary 
judgment on their secoiid cause of action for monetary damages equal to the diminution of thc 

market value of the subject apar-tmciit, is denied; and it is further 
I fair market valiie of the penlhbusc for temporary damage and pcrrnanent diininution of fair 

ORDERED that plaintirfs’ motion pursuant to CPLR 321 1 and 3212(e) for dismissal of 
defendants’ couiiterclaiiiis fur failurc to stale a claim; and it is hrther 

ORDEliED that plainliffs’ motion pursuant to ‘CPLR. 3025(b) For leave to amend the 
coniplaiiit to add a cause of action for piivate nuisance and punitive daiiiages is denicd; and it is 
hrlher 

ORDEliED that the cross-niotion by the l3oar.d to dismiss the fifth and sixth causes of 
action is granted; and it is fiirtlicr 

ORDERED that plaintiff file thc note of issuc by October 4, 2006 and that the partics 
report to Part 40 [or [rial on October 30, 2006, 9:30 a.m. There shall be no adjoumnerits of thc 
trial dale. 

This coiistilutes the decision and order of thc Court. 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: PART 35 

MICHEL BRASSEUR and REBECCA BIIASSEUR, 
individually and in the name arid for the bcnefit of 
the RESIDENTIAL UNIT OWNERS OF THE LEVEL 
CLUB CONDOMINIUM, 

X ________________________________________-------------------------------- 

P 1 aiiiti ffs , 

-against- 

Index No. 102949/04 

DECISION/ORDER 

JOB SPERANZA, DENNIS RUSSO, ANTHONY 
MICOCCI, FIDELE VERO and HANS EETSCFIERIN, 
individuals constituting thc de facto RESIDEN‘TIAL 

CONDOMINIUM, the RESIDENTLAL BOARD OF 
MANAGERS OF THE LEVEL CLUB CONDOMINIUM 
and ORSJD REALTY COW.,  

BoAriD OF MANAGERS OF THE LEVEL C L ~ B  

MEMORANDUM DECISION 

Plaintiffs Micliel Brasseur and Rebecca Brasscur (“plaintiffs”) move pursuant to CPLK 

3212(e) for partial suiiiiiiary judgment on thcir first cause of action for an order declaring and 

ordering that the Residciitial Board o l  Managers (the “Board”): (1) repair the coimnon elements 

of the Lcvel Club Condominium ill accordance with tlic recoinlnelldaiions of plainti€fs’ expert, 

(2) reiiicdiate the mold affecting the subject apartment, (3) pay dainagcs for the cost to repair the 

subject pcnthouse interior which has been damaged by moisture and mold, arid (4) repair, replacc 

or modify the coninion elements, which are causing unhealthy levels of noise to penetrate thc 

penthouse. Plaintiffs also seek suiiiiiiary judgment on their second cause of action for moiictary 

damagcs q u a l  to the diminution o i  tlic fair market value of the penthouse for temporary damage 

and peniiaiicnt diniinution of fair market valuc of the subject apartment. 
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Plaintiffs also move pursuant to CPLR 32 1 1 and 321 2(e) for dismissal of defendants’ 

counterclaims for failure to state a claim and pursuant lo CPLR 3025(b) for leave to amend thc 

coniplainl to add a cause of action for private nuisance and punitive damages. 

In rcsponse, the Board cross moves to dismiss the plaintiffs’ fifth causc of action’ secking 

to hold tlic Board persoiially liable for plaintiffs’ personal injuries resulting rroni the mold 

condition, and sixth causes of action for self-dcaling and waste of corporate assck2 

Factual Back,qi-ound 

Plaintiffs reside in the penthouse apartnicnt unit (the “pcnthouse”) of thc Level Club 

Condomjnium, 253 West 73rd Street, New York, New York 10023 (the “Condoniinium”), which 

was formerly owned by their fr-iend, Jacqucs deRoquancourt. Plaintiffs acquired the penthouse in 

1997 at an auction, and commcnced occupancy in  1998. 

Pursuant to the Declaration and By-Laws rccorded with the Declaration (the “By-Laws”), 

lhe 1-esidcntial areas of the Condominium haw, and continue to be operated by a Residential 

Board of Managers (the “Resideiitial Board of Managcrs”). The Board, together with a 

reprcscntative of the Colnniercial Unit Owner, constitutc the Condominium’s Board of 

Managers, making dccisions that affect all owners of apartments in the Condominium (the “Unit 

Owncl-s”), including thc owner d l h e  Conmercial Unit. The five named individual defendants 

are members of the Condorniiiium’s seven incinbcr Residential Board of Managers. 

Plaintiffs’ penthouse is on the uppennost floor of the Condominium and has exposure 011 

’ Plaiiitii’ii do not oppose dismissal of tlicir liiUi cause of action. 

In their sixth cause of action, plaiiiti€fs allege, ortcr a h ,  that the Board breached its fiduciary duty by 
paying the supuriiitendent and 1i;mdyman over $340,000 in addition to thcir salaries for work charactcrized as 
“extra,” pcrmittcd [he superintcndcnt and handyman to opci-ate ari illegal workshop in thc basement of the building 
without payment to the Coiidonlinium. 

2 
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four sides. The penthouse is directly bcneatli a roof (the “pcnthouse roof’) which houses a 

condenser lor the Condominium’s air conditioning system. The penthouse is also adjacent to a 

mcchanical room for the Condominium’s clevators. A portion of the Condominiu.m’s facade 

envelopes the penthouse. According to the Declaration, the penthousc roof, the condenser, the 

mechanical rooin and the Condominium’s facadc arc corninon elements which the Residential 

Board of Managers is required to maintain. 

After their purchase of the penthouse, plaintiffs retained architects to coinplete 

rcnovations intially started by deRoquancourl. In order to complete the rcnovations, plaintiffs 

cxccuted an alteration agreement (the “Alteration Agreenient”) with thc Condominium, dated 

Oclober 3, 1997. Paragraph 2 of the Alteratioii Agreement provides that plaintiffs “assumc all 

responsibility [or thc weather-tightness of any installation affecting the exterior walls, windows 

and roofs and thc water proofing of any portion of the building’s structure directly or indirectly 

alfectcd by the Alterations; . . . .” The Altcration Agreement also containcd an indemnification 

and hold harniless provision in favor of the Board. Plaintiffs commenced rcnovations in 

Noveimbcr 1997. 

Thcrcafter, plaintiffs bcgan experiencing water leakage, mold, and noise problems, which 

the Board made attcmpts lo recti@, 

In  February 2004, plaintiffs coiiinicnced this action alleging, inler a h ,  that that the Board 

brcaclied its fiduciaiy duty to the plaintiffs by failing to address vaiious leakage, mold, and noise 

problcnis in  [he penthousc. In plaintilfs’ first cause or action, they seek a declaratory judgment 

and order compelling the .Board to repair thc cormnoii elements, rernediatc the mold condition, 

rcpair the interior walls and ceilings of the penthouse and abate the levels of noise. Plaintiffs’ 
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sccond cause of action seeks monetary damages equal to thc diminution of the fair market value 

of the penthouse for temporary damage and permanent diminution of fair market value of the 

s ubj cc t apartment . 

hi rcsponse, the Board asserted two counterclaims: (1) due to the contractual obligations 

assumed by plaintiffs in the Altcration Agreement, the Board is entitled to a declaration holding 

that plaintiffs are obligated to pay for any costs generated as a result of watcr infiltrating into the 

paithouse and any other part of the Condominium affected by the Alteration; and (2) recovery of 

sums cxpended by the Condoiniiiiuiii in connection with its rnainteiiancc and repair of those 

portions of the co in i~~on elements which were afkctcd by the Alteration Agreement. 

Motion 

As to the water darnage issue, plaintiffs argue that discovery demonstrates that leaks into 

the penthouse have occui-red coiitiiiuously since the plaintiffs first occupied the penthouse; that 

the Board lailcd to take meaiiingful steps to abate the leaks; that until April 2006, the Board 

rcfused to takc ameliorative action following the commencement of this litigation and has 

decliiicd to even review plaintiffs’ expert reports. Plaintiffs also contend that the Board’s 

counterclaims are based on an uiiccrtain theory, which in any event, accounts for some of the 

niany leaks h t o  the penthousc; that the Board’s archilect has not performed tests to confilm his 

theory in support of the countcrclainis; that thc Board hiled to pcrform standard water tcsts to 

ascertain the cause of many of the leaks and that those which werc performed were 

undocumentcd. While the Board’s architcct claims that SOJIIC portion of the water lcaks might 

originate in spots around the subject apartment windows, for which tlic Board is not responsible, 

such position is unsubstantiatcd, and contradicted by the appearance of iiuiiierous moisture signs 
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in areas far from and high abovc the windows. Thus, defendants’ counterclaims seeking to 

impose the costs of repair of common elements upon the plaintiffs should bc dismissed. Further, 

thc plaintiffs ai-e not responsible for any lcaks which originated in the prior apartment owners’ 

renovation efforts. And, upon their purchase of the pentliousc, the plaintiffs caused new plans to 

be drawn, which were approved by tlie Board’s arcliitect. 

Further, as to tlie iioise issue, the Board failed to address or investigate tlic excessive 

noise enianatjng from the elevator machinery and air conditioning cooling tower, both proxiinate 

to the pcnthouse, and which derives from thc lack of legally required vibration isolator pads 

supporting tliosc common elements. The Board failcd to dispute that tlic noise reportcd by the 

plaintiffs originates in the elevator system and massive air conditioning unit that abut thc 

pcnthouse. Plaintiffs’ expert affidavit cstablishes that thc noise levels exceed acceptable acoustic 

lcvel from an apartiiicnt under New York law. 

Therefore, plaintiffs argue, suiiimary relief should bc granted on their first and second 

causes of action for breach of fiduciary duty against the Board, and the Board should bc directed 

to reincdiate these conditions immediately. 

Fuithcr, plaintifk contend that the Board’s counterclaims which seek to impose liability 

upon the plaintiffs for repair of the corninon elciiicnts and to recovcr costs for past remediation 

efforts and attorneys’ €ccs fail to state a claim. Plaintifk contend that thc Board’s counterclainls 

are bascd on the conteiitioii that the water leaks were due to dcRonqancourt’s removal of bricks 

with a jackliamnier in order to crcatc wiridows in thc penthouse; however, spray water testing by 

the Board’s architect indicated that water intrusion occurs upon thc spraying ofwater on a six- 

foot area over the windows. F L W ~ ~ I C ~ ,  even if the leaks have their origins in deRonquancourt’s 
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renovation efforts, neither the Alteration Agreement, nor any statute, regulation or principle of 

law providcs a basis for making plaintiffs responsible for deRonquancourt’s acts. Moreover, tllc 

plans subniittcd by plaintiffs were approved by the Board’s architect. 

hi addition, the hcts  or this matter give iise to a C ~ U S C  of action against the Board lor 

private nuisance and punitive damages. Furthcr, a request for punitivc damages was sct forth in 

the Second Amended Complain i i i  conjunction with a derivativc cause of action, as well as with 

two causcs of action previously dismissed on other grounds. Thus, plaintiffs seek leave to file a 

Third Amended Coiiiplaiiit to add such mattcrs. 

In opposition, the Board contends that surniiiary judgment as to thc water damage claim 

cannot bc granted, given that opinion of the plaintirk’ cxpert for this claim is devoid of any 

indication as lo the cause or origin of tlie allegcd water infiltration. Further, the rccord 

dcmoiistrates that tlic alterations to the penthouse, i.e., vibrations from the jackhammers causing 

cracks in the terra cotta, and reilloval o r  the cxterior brickwork which reduced thc thickness of 

tlie brickwork froin 16 iiichcs to four inches, and rciiioval of a lintel over the windows, could 

have caused the sourcc of water infiltration. Further, the Board did not breach its fiduciary duty 

to the plaintiffs, in that the Condominium has spent over $1 00,000.00 ovcr the last sevcral years 

to stop the alleged watcr iiifiltralioii into tlic penthouse. 

As to the noise issuc, the Board contends that the noise entcrs the penthouse due to thc 

skylights installcd in  the roof by plaintiffs. The Board points out that the First complaint made 

with rcspect to noise caiiic the day alter tlic plaintiffs installed a skylight in the master bcdroorn. 

Also, upoii inspection by tlie Ncw York City Departrnciit of Buildiiigs in 2000 of a noise relatcd 

complaint by plaintiffs, no violations wcrc issued and the complaint “was unfounded.’’ Further, 
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plaintiffs’ expcrt’s opinion is fatally flawed, in that it is based upon a New York City Building 

Code that was superceded by a new regulation which changed thc methodologies for measuring 

noise levels. I n  any event, the Board engaged a contractor to reduce the noise levels. 

Furtlieiiiiorc, as to the inold issues, the Board argues that the unsworn reports are 

insufficient to support plaintiffs’ motion, and that the Board’s expert contradicts the plaintiffs’ 

cxper-t’s opinions. 

Defendants also urge the Court to reject plaintiffs’ expert’s assertions concerning the steel 

spandrel beam, which plaintiffs failcd to raise in the Second or proposed Third Amended 

Coiiip 1 ai n 1s. 

With respcct to plaintills’ second cause of action for diminution in value, plaintilfs have 

failcd to demonstrate that due to the problems complained of, there has been any diminution in 

value in either the rental or fiir market value of the penthouse. 

Furthcrmore, tlie Board argues, dismissal of its couritcrclainis are not warranted in light of 

the documentation datcd in 1992 aiid 1997 showing that the interior water infiltration was caused 

by the alterations to the penthouse, and that the windows wcre done poorly. 

Nor is plaintiffs’ niotion to anieiid thc complaint warranted. Adding a claim for nuisancc, 

two and a half years aftcr the action was commeiiced, with voluminous discoveiy already 

completed, arid when the iiotc of issue is due to be filed less than a month away, renders the 

aniciidment prejudicial. And, the proposed atneiidmcnt to add puiiitive damages lacks merit. 

‘lhe Board also argues that summary judgiixnt is waraiitcd on its counterclaims in  light 

of the Alteration Agreement. 

In reply, plaintiffs point out that tlie City’s new noise regulations do not go into erect  
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until July 2007, the Board’s sound expert did not conduct an inspection of the apartment himself, 

but relicd upon another’s employee’s inspection of the apartment, and the bedroom skylight 

existed prior to the plaiiitilfs’ acquisition of the penthouse. Further, plaintiffs conleiid that the 

Hoard misreprcscnted numerous facts concerning, iliter ulia, the number of complaints made by 

plaintilfs, the lack of docuiiicntary suppoi-t for the Board’s purported attempt to remediate the 

water infiltration issues, that thc Board never saw any jacktiammering being pcrformecl, that the 

plaintiffs installed lintels in all the windows for structural purposes at the rcquest of tlic Board. 

Additionally, the Board’s claim of $1 00,000.00 in expciiditures to rcniediate the water 

infiltralion are vague, duplicativc, and overstated, and unsupportcd by the documentary cvidence. 

The Board failcd to specify how iiiany bricks it replaced, the typc and how many feet of flashing 

it installcd, the results of the testing lor the source of watcr leakage, and the contract for work 

included only a rcference to penthouse “bulklicad repairs.” And, the requisitions for payments 

and checks do not show with specificity thc work perfoniicd to the penthouse. Further, the 

Board’s work performed i n  the pump room was to components that scrve the eiitirc building, and 

were not iiitendcd to protect thc penthouse. 

Plaintiffs also contend that the Board’s incompetent handling of the problcms over the 

past eight years provides no basis to delay tlic grant of partial siirnmary judgment in plaintiffs’ 

favor. Nor docs the Alleration Agreement shicld the Board from the plaintiffs’ claims since the 

Altcratiori Agrccmciit does not address renovations prior to fhc plaintifh’ anticipated work i n  the 

penthousc. Further, that the plaintiffs were friends with deRoquancourt, bought the perilhouse 

“as is” without conducting due diligence prior to the purchasc, and eiiiployed deRoquancoud’s 

design and conslructioii professional poses grounds for relieving the Board of its duty to maintain 
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the coiiiiiioii areas around the pcnthouse. 

With respect to the Board's counterclaims, the Board has not claimcd that the leaks at 

issue were causcd by the plaintilfs' own renovations. 

Furtlicrniore, the Board's objections to the amcndment of the complaint are witliout 

merit. 

Cross-Motion 

The Boai-d argucs that as indepeiidcnt litigation committee, which investigated plaintiffs' 

concerns, and tlie condominium's unit owners have dcterniined that it is not in the 

condominium's bcst interest to coiitiiiuc with the deiivativc actions, the firth and sixth causes of 

action must be dismissed. Tlic independent nienibcrs of the governing Board, namely, the Special 

Litigation C'onimitlee, concluded that tlic suit should be disiiiissed and that the Committee's 

decision will be protectcd by the business judgment rule. As to the alleged improper paynicnt lo 

Lcjekocevic and Mr. Avguslini, the Coniniittee deleinlined that there were no improper actions 

taken by tlie Board member in having Avgustini or Lejekocevic perfonn these contracting work 

for tlie Building. Rcgarding the illegal workshop, the committee determined that contrary to 

plaintiffs' contention, Lejekocevic carried substantial iiisurance that nanied the condominium as 

an additional insured, and thus, his work did not posc a Liabilty risk. Further, tlnc electricity 

consumed by tlic periodic use of power tools was de minimis. With respect to Avgustini's 

improper sale of his apartiiiciit to Speraiiza, thc commitlee found that while the price SperanLa 

paid was somewhat lower than thc price paid for othcr apartments sold at around the same time, 

the price as not radically below tlie prevailing rnarkct price. And, for the Board to have excrcised 

its right ollirst refusal, as plaintiffs suggest, the Board would havc to call a Special Meeting to 
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obtain the unit owner's consent to borrow the purchasc price amount, and close within 15 days, 

r-eiidcring this option iniprudenl. As to the 200 1 financial statement and the overstatement of 

$1 2,000.00 in monies paid to Lejekocevic for the coiistruction of the childrcns' playroom, this 

overstatemelit actually related to a job Lejckocevic performed elsewlicrc in the building, and the 

accountant con-ected this overstatemelit in the next financial statemcnt. The coinmittee also 

found no evidencc to support plaintiffs' contention that residents who used Lcjckocevic as their 

coiitractor received spccial treatment from Orsid Realty in getting approval for work in their unit. 

Furthermore, the committee determined that iionc of the actioiis taken by thc Board aiid 

challenged by plaintiffs rose to the level of sel-dealing or corporate waste. 

hi opposition, plaintiffs argue that the investigators' proccdures werc so flawed that their 

decision cannot serve a predicate for dismissal. The committee's investigation was not diligent, 

performed in good f d i ,  or composed on independeiit investigators. Further, TIO evaluation 

coiiiiiiittce was ever constituted, and there werc many material fitcts wliich the investigators 

hilcd to uncover about h e  sale of Avgustini's unit, and failed to exaiiiine the benefit he rcceived 

i n  cxchange for tlic discount he provided to Spcranza. Plaintiffs also argue that SperanLa I-cceived 

contracts from the Coiidominiurn and was paid for work he did not perforni, and that Lejekocevic 

could not havc fiinctioned as he did without Avgustini' aid. Plaintiffs also maintain that the 

Condomiiiiuni violatcd the Tax Laws by fidiling to withhold taxes from compensation paid to 

Avgustini aiid T,cjckocevic aiid adding sales tax to soiiie of Avgustini's invoiccs, even though he 

had 110 sales tax number. Furthcr, the Board allowed the workshop to operate in violation of the 

Certiiicatc of Occupancy and Zoning Laws, thc $1 2,000.00 reallocation was aii attempt to hide a 

payiicnt from the owlners, and that Board ravored its ineinbers in applying Condominium rules. 
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In reply, the Board argues that the Court must defer to the business judgment of 

indcpendent contractors acting in good faith, and the members of the Committee were 

sufficiently independent. Further, the disintcrested dircctors Iormed and acted in concert as a 

special litigation coinnittee, which was properly formed and conductcd a full and thorough 

investigation of plaintiffs' claims. And, plaintiffs' tax rclated claims are unpled and in any event, 

without merit. Finally, the Court should adhere to the Unit owner's dcsire not to havc the 

dcrivativc claims proceed. 

Analysis 

'1'0 obtain sumniary judgnient, the movant must establish its cause of action or dcfense 

sufficiently to warrant the court as a matter of law in directingjudglnent in its fdvor (CPLR 8 

32 12 [b]). It is well scttled that where a dcfenclant is the proponent of a motion for summary 

judgment, the dcfcndaiit must establish that tlic ''cause of actioii , . . has no rneiit" (CI'LR 5 321 2 

[b]), sufficient to wanant the court as a mattcr of law to direct judgment in his or her favor (Bush 

I) St. C'hirc's Hosp., 82 NY2d 738, 739 [1993]; Wltzegrud v New York Urziv. M i d  Ctr., 64 NY2d 

851, 853 [ 19S51; Wright v Niztional Anzusenients, Inc., 2003 N.Y. Slip Op. 51390(U) [Sup C l  

New York County, Oct. 21, 20031). 'This standard rcquires that the proponent of a inotioii for 

summary judgmenl makc apririiii f i c i c  showing ~Pcrititlemeiit to judgment as a mattcr of law, by 

advancing sufficient "evidentiary proof in admissible form" to demonstrate the abseiicc of any 

illaterial issues of fact (Winegrcrcl v New York Utiiv. Mccl. Ctr., 64 NY2d 851, 853 [1985]; 

Zt/clicr/?l(ili v City of New York, 49 NY2d 557, 562 [ 19801; Silvermurz v Perlhincler, 307 hD2d 

230, 762 NYS2d 386 [l" Dept 20031; Tho/ncrs v Holzhcrg, 300 AD2d 10, 11,751 NYS2d 433, 

434 [ 1 Dept 20021 [defcndant not entitled to summary judgment whcre he failed to produce 
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adiiiissible evidence demonstrating that no tiiable issue or  fact exists as to whether plaintiff 

would havc been successful in the underlying negligcnce action]). Thus, the motion must be 

supported “by affidavit [from a person having kiiowlcdge of the facts], by a copy of the pleadings 

and by other available proor, such as depositions” (CPLR 4 3212 [b]). A party can prove a p i r n a  

Jicie cnlitleiiient to sumiiiary judgment through the affirmation of its attorney based upon 

documentary evidciice (Zuckrmnnn, supra; Pri~deritiul Secwities Iiic. v ltovello, 262 AD2d 1 72 

[ I  st Dept 19991). 

Altcrnatively, to defeat a motion for summary judgmcnt, the opposing party must show 

f x t s  sufficient to require a trial of any issue of fact (CPLR 63212 [b]). Thus, where the 

proponent of the motion inakes apriimfacie showing of entitlcnient to sunmary judgment, the 

burden shifts lo the party opposing the motion to denionstratc by admissible evidence the 

existcnce of a Iactual issue requiring a trial of the action, or to tendcr an acceptable excuse for his 

or her failurc to do so (Vel-mette v Kerzworth Truck Co., 68 NY2d 714, 717 [ 19861; Zuckcrnran v 

City of New York, suprrr, 49 NY2d at 560, 562; Forrest v .Jewish Guild,fur lhe Blind, 309 AD2d 

546, 765 NYS2d 326 [ 1’‘ Dcpt 20031). Like the propoiicnt of thc motion, the parly opposing the 

motion must set forth evidentiary proof in admissible foini in support of his or her claim that 

inaterial triable issucs of fact exist (Zuckemun, supra at 562). Mcre conclusions, expressions of 

hope or uiisubstaiitiated allcgatioiis or assertions arc insufficicnt (Alvord urd Sw$ v Steward M. 

Mzdler Coiutr. Cn, 46 NY2d 276, 28 1-82, 413 NYS2d 309 [ 19783; Fried v Rower R. Gurrlizer, 

46 NY2d 765, 767, 413 NYS2d 650 [1978]; I’latznian v Atnericun Totalisulnr Co., 45 NY2d 

910, 912, 41 1 NYS2d 230 [1978]; Mullad Coiist. Corp. v County Fed Suv. R. Loan Ass,?., 32 

NY2d 285, 2130, 344 NYS2d 925 [ 19731; Plunfnrtizuz v Pemke Truck Leasing, Inc., 246 AD2d 
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347, 668 NYS2d 157 [ 1’‘ Dept 19981). 

The parties do not dispute that thc Board lias a duty to maintain tlic coininon areas. 

Plainlifrs water daiiiagc cxpert conducted an inspcction o r  thc penthousc in October 2005 and 

observcd several instances of watcr damage to the penthouse. Said expert also made 

recoiiimcndations to stop the leaks, which included the following: a iicw roof covering with new 

pitch pockets and flashings at beam pockets; replace the lloor and roof of the mechanical room 

and install or maintain flashing; replacement of the parapet walls over the penthouse, copper 

tliru-wall flashing with wccp holes iiiust be installcd; cracked bricks must be replaced; iiiasonry 

walls repointed; deterioratcd caulking must be stripped and replaced; the tcrra cotta at the parapet 

level over the penlliousc and brick fxade  around the eiitirc penthousc needs ncw waterproofing. 

Howcver, allliough plaintirfs’ water daiiiage expert observed indicia of water damage throughout 

the penthouse, it cannot be said that plaintiffs’ water damage expert ascertaincd the spccific 

cause or source of the water leak. Further, there is no indication in the affidavit of plaintiffs’ 

water daiiiagc expert that any 01 thc recommendations would in [act eliminatc the watcr leaks 

into tlic penthoiisc. 

In any event, the Board submits that among othcr measurcs taken to address lhe water 

lcak condition, the Condoniiniuin iiistalled a iicw roof and drain in the pump room; flashing at 

the bulkliead and counter-flashing a1 the north and east walls at the penlhouse levcl and 

performed flashing repairs around the chimiicy fl tie; rcplaced bricks; repointed brickwork at all 

pcrimeter walls and windows; pointcd a caulkcd the terra cotla at the penthouse level; and placed 

an elastomeric protcctive coating over the tcrra cotta at the penthouse levcl, followed by 

recoating years later. Furthermore, the Board’s expert offers altcriiale sources of the watcr leak 
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into the pcnthouse. Thercfore, issues of h c t  exist as to whether the Board breached its fiduciary 

duty to the plaintiffs by failing to address the water leaks. 

As to the noise issuc, however, thc submissions establish that the noise levels in the 

penthouse emanatc from the elevator motor and the air conditioning cooling tower. That the 

iioisc levels may also emanate from the skylight installed by plaintifrs does not overcome the 

showing and conclusion by plaintiffs’ sound expert that the iioiscs from the elcvalor machinery 

and cooling tower cxceed the acceptable amounts provided by the Administrative Code. Furthcr, 

that no violations wcre issued upon the inspection by the New York City Buildings Dcparlrneiit 

in  2000 crcate an issue of fact as to thc cxcessive noise levels examined by plaintiffs’ cxpert in 

2004, 2005 and 2006. Morcover, the Board’s contention lhal it took steps to rcduce thc noise 

gcneraled by the rooftop dcvices is unsubstantiated. In this regard, thc Board citcs to the 

affidavit of defendant Joseph Spcranza, who statcs that the Condominium instructed its air 

conditioning maintenancc contractor to address thc plaintiffs’ complaints and to make all repairs 

iicccssary to iiiiiiiinize any iioiscs. Further, Speranza states that he was “given to uIiderstand” 

that oiic fan was shut down duiiiig the non-peak portions of tlie cooling season and that lie did 

not recall seeing any written complaints rcgarding the noise. Howcvcr, Speranza’s arfidavit docs 

not iiidicale the manner in which the work was purportcdly performed, whether the work was in 

k t  performed and eliminatcd the noiscs. 

According to plaintiffs’ noise expert, the noisc problems call be reduced by rcinsialliiig 

the elcvalor and cooling tower so lhat they rest on appropriate sound and vibration damperiiig 

iiiatcrial. Since it i s  undisputcd that t h e  are no vibration isolator pads supporting the elevator 

niachinery in the building, the elcvator iliachincry does not comply with NYC Building Code 27- 
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770(b)( 101, which rcquires the usc of “isolator pads having a minimum thickness of onc-half 

iiich.” As it is likewise undisputed that there are no vibration isolators on the cooling tower of 

the building, the cooling tower violates NYC Building Code 27-770@)(4), which requircs that 

they be iiistallcd on vibration isolators providing a iimiiiirnuni isolation efficiency of eighty-five 

per cent at fan rotor rpin with a maxirnuni static deflection of four inches.” The Court notes that 

plaintiffs’ sound expert also explained the manlier in which thc absence of fan vibration isolators 

on the elevator room exhaust fan of the building violates NYC Building Code 27-770(b)(4). 

Thcrefore, in light of plaintiffs’ showing that the noiscs from the clevator and cooling tower stein 

from conditions violativc of the NYC Building Code, the Court directs that the Board comply 

with said NYC Building Code sections noted herein by January 31,2007. 

As to plaintilk’ rcquest in connection with the mold condition, the Court notes that the 

recommendation ofplaintiffs’ mold cxpert cannot be dil-ectcd until tlicre is a determination of the 

source of the water damage. Plaiiitiff s mold cxperi recommended that the watcr leak condition 

bc repaired, and that mold abatement procedures be implemented therealtcr. Thus, as it is 

premature lo direct mold abatement proccdures be pcrfornied prior to a determination of the 

source of water leaks, the branch ofplaintiffs’ motion related to the mold condition cannot be 

granted, at this juncture. 

Therelbl-c, in light of the issues of h c t  conccrning Ihc sources of the watcr leak and 

resulting mold condition, disniissal of the countcrclaims, which seek to recover costs cxpended 

in rcpairing the coriiinoii elements and past reliicdiation cfforts and attorneys’ fees is unwarranted 

at this juncture. 

Nor is summary relief warranted on plaintiffs’ sccond causc of action for damages arising 

15 

[* 17 ]



from the purported diminution in value of tlie pcnthouse. Plaintiffs' submissions contain no 

basis upon which such an assessiiicnt may be made. 

Leave to Amend 

Although leave to amend should be freely granted (CPLR 53025(b)) the movant inust 

iiiake some cvideiitiary showing that the proposcd ameiidiiicnt has iiieri t, aiid a proposed 

pleading thal hi ls  to state a cause of action or is plainly lacking in mer i t  will not be permitted 

(IIyws v Stcrrt Hevrrtor, h c . ,  2 h D 3 d  178, 769 NYS2d 504 [ 1'' Dept 20031; Ili;rhnzan Consir. 

C o y .  v ri[li qJ'Ncw York, 280 AD2d 374 [ I "  Dept 20011; Bencivertgu dz Co. v Phyfe, 210 AD2d 

22 [ I  I' Dept 19941; Baizkers Trust Co. v Cusuniatio, 177 AD2d 450 [ lqt Dept 199 I ] ,  lv disrizissed 

81 NY2d 1067 [1993]; Str-oock & S h o c k  & Low/?  v Beltratizini, 157 AD2d 500 [l" Dept 19901). 

The eleiiients of a pnvatc nuisance are: (1 j an interfereiicc substantial in nature, (2) 

intentional in  origin, (3) uilreasoiiable in cliaracter, (4) with a person's propcrty right to use and 

crijoy land, ( 5 )  caused by another's coilduct in acting or failure to act. An invasion of anothcr's 

iiitcrest in the use and eiijoyment of land is intentional when tlie actor (a) acts for the purpose of 

causing it; or (bj knows that i t  is rcsulling or is substantially ceitain to rcsult from his conduct" 

(Restatemcnt, Torts, s 825; MrKettm v. Allied Chuni. & Dye C'orp., 8 A.D.2d 463, 467, 188 

N.Y.S.2d 919, 023; .we Richardson, Evidence (10 cd.), s 90). The submissions hi1 to support the 

contention that thc acts undcrtaken by the Board were donc for the purpose of or knowledgc that 

water daniage, cxccssive noise, or inold was substantially ccrtain to resull from the Board's 

coiiduc t . 

Nor do the allegations support a claiiii for punitive damages. "Punitive daiiiages arc 

awarded in tort actions '[w]herc the defciidant's wrongdoing has been intentional aiid deliberate, 
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and has the character of outrage frequently associated with crime" (Prozsrulik v Capital Cilies 

Coi?i,niinic~~lio~ts, I J ~ c . ,  S2 NY2d 466, 605 NYS2d 21 8, 626 NE2d 34 [1993], yuotiiig Prosscr and 

Keeton, Torts 3 2, at 9 [5th ed. 19841). That author also leaches thal: "Something more than the 

mere commission of a tort is always required for punitive darnagcs. Therc must bc circunistanccs 

of aggravation or outrage, such as spite or hialicc,' or a ii-audulent or evil motive on the part of 

thc defendant, or such a conscious and dcliberate disregard of the iiitcrcsts of others that the 

conduct may be callcd wilful or wanton" (Prosscr arid Kecton, Torts (j 2, at 9-10 [5th ed.19841). 

Furlher, i t  is well scttled that the purpose of punitive damages is not l o  rcmedy private 

wrongs but to vindicate public lights (see Gurrity v Lyle Stucrrt, lt ic.,  40 NY2d 354, 358 [ 19761). 

'Thus, a privatc party secking to rccover punitive damages iiiust not only demonstrate cgregious 

tortious conduct by which he was aggrieved and which is actionable as ai1 indepcndent tort, but 

also that such conduct was part of a pattern of similar conduct directcd at the public generally 

(sep NCIV York Urtcversity v Contine~tal Im .  Co., 87 NY2d 308, 3 15-3 16 [ I  9951; Rocanova v 

Equitdile Lflc Assumiice S'uciety of United Slutcs, 83 NY2d 603, 6 13 [ 19941; R TC hidusti-ies, 

Iiic. v Gooc1tiint.s Honic Video C'orp., 1997 WL 35524 [SDNY 19971). 

"Punitive daiiiages are available only in those limited circumstances wherc it is nccessary 

to dcter defendant and others like it froin engaging in conduct that may be characterized as ' ~ ~ o s s '  

and 'morally reprehcnsiblc' and o r  'such wanton dishonesty as to imply criminal indiffercnce lo 

civil obligations' I' (New York U~ivevsity v Coritiiienlal his. Co., supra, at 316. 

Such darnagcs, hawcver, may be rccovered in  addition to conipeiisatory darnagcs upon a 

showing that conduct complained of was part of a pattern of similar conduct directed at the 
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public generally, aggravated by evil or a wrongful motivc or that thcre was wilful and intentional 

misdoing, or a recklcss indiKercnce equivalent intentional wrongdoing ( WaZker v Stieldoiz, 10 

N.Y.2d 401, 404-405 [1961]; see, also Xocaizovu 1) Equituble Llfe Assur. Soc.. supru.) 

"Even where therc is gross ncgligence, punitive damages are awarded only in 'singularly 

rare cascs' such as cases involving an improper statc of mind or malice or cases involving 

wroiigcloing to the public" (KLEYCII S "Aiiottyinous" v S'trcitfcrdt, 172 AD2d 440, 441, qzroting 

Rutd  & PrrsekLi Mj i .  c'o. v Holmes Protrc-tion, I30 A n 2 d  429, 43 1, Zv dmied 70 NY2d 6 15.) 

The subniissions herein h i 1  to demoiistrale that the Board's conduct was "intentional, 

malicious, outrageous, or othenvisc aggravatcd beyond mere negligence" (McDougaZd v Gcrrher, 

73 NY2d 246, 53s NYS2d 937, 536 NE2d 372 [ 1989l). The court cannot conclude that the 

Board's behavior was "so outrageous as to eviiicc a high degree of moral turpitude" ( s m  

Rnserzlmnlz v S'teinhrg, 13 AD3d 88, 786 NYS2d 35 [ 1 st Dcpt 20041; see also C'ohcti v Muzoh, 

12 AD3d 296, 784 NYS2d S57 [lst Dept 20041 ["tlic f x t s  alleged do not establish gross, wanton 

or willfil fraud or other inorally culpable conduct to a degree sufficiently warranting punitivc 

damages"]; Chinillo v Gee/: 185 AD2d 192, 587 NYS2d 306 [lst Depl 19921 [record does not 

supporl a liiidiiig o r  outrageous conduct wamntiiig award of punjtive damages]). 

Plaintiffs havc also failed to state claims supporting an award of punitivc damages, 

sulficient to overcome the instant motion, through specific ev iden t iq  allegations, that the 

alleged condwt was of an cgregious nature, and aiiiicd not solely at this plainlifr, but at tlic 

public, gciicrally (Anzwicun Traiisitioris. Co. v Associiiled Intei-izationul ins. Co., 26 1 hD2d 25 1 

[ 1 St  Dept 19991). 
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Cross-Motion 

Thc branch of thc Board’s cross-motion to disiniss the sixth (dcrivalive) cause of action 

on the ground that the Board and thc majority of the unit owners havc decided to dismiss the 

claims for lack of merit, is granted. 

‘I’he court may not inquire into the merits of the spccial committee’s final determination, 

as the “courts are ill cquipped and infrequently called on to evaluate what are and must be 

essentially business judgments” (Dcwidowilz v Edebiinn, 153 Misc.2d 853, 583 N.Y.S.2d 340 

[Sup. Ct. Ncw York County 19921, citirzg Auerbcich v Bennett, 47 NY2d 619, 630). Because 

derivativc claims bclong to tlic corporation, judgnlenls as to which claims to pursue belong 

specifically to tlic company’s boai-d (Dmidowitz, s ~ p r a ) .  However, thc courts are not foreclosed 

from inquiiy into the “disinlerestcd independence of those meiiibcrs of the board chosen by it to 

iiiake the corporate decision on its behalf----here the members of the special litigation committee” 

and “as to the appropriatcness and sufficiency of the investigative procedurcs choscn and pursued 

by the coni im i ttee” (Dmvdsson, sziprcr). 

The fict that Sperenza inlroduccd the Evaluation Comniiltee members, namely, JefPrcy 

Jacobson, Robert Aquilina, and Kerry Am Murphy, to the rest of the Board does not, in and of 

itself, raisc an issuc of h c t  as to whethcr they wcre sufliciently indcpendent. Plaintiffs failed to 

allegc any factual basis to support the coiiteiition that any of these individuals had a financial or 

social relationship with the Board membcrs who are alleged to have engaged in  improper 

conduct. As plaintifls’ failed to raise an issue as to thc committee members’ independence, the 

Court may defer to the decision of the Board under the business judgnent rule (see e.g. Henm v 

Mrwthu Stewcrrt, 845 h2d  1030 [Dcl. 20041 [the plaintiff has thc burden to plead particularized 
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facts that crcale a reasonable doubt sufficient to be rebut the presumption that tlie corniiiittce 

members were indcpendent from defendant Stewart]; Lichteizberg v Z i m ,  260 AD2d 741 [3d 

Depl 19991 [prior business dealirigs between a board rncmher and the spccial litigation 

coininittee rneinbcrs, who wcre charged lo cxamine said board rncmber’s actions, were 

insuilicient to raise a question offact as to the disintercsted independence of the conmiittee 

membcrs]). 

Moreovcr, it is clear that the beneficiaries of the derivative claim have voiccd their 

decision that thc derivative claim should not be pursued. Thc Evaluation Committec presented 

tlic issues bcfore tlic unit owiicrs, and they decided that it was not in the best interest olthcir 

coriiiiiunity to pursue the derivative claim. Notwithstanding the absence of any caselaw directly 

on point, tlic Court dctenniiics that the business judgnicnt rulc used by the Court when evaluating 

dccisioris made by residential cooperative corporatioils applies with equal force to the 

circumstances Iicrein (SEC 40 West 67th S‘lreet Corp, v. Pullman, 100 N.Y.2d 147, 760 N.Y.S.2d 

745 [2003]) [holding that the business jiidgnicnt standard governs a cooperative’s decision to 

terminate a tcnancy in accordance with tlie terms of thc parties’ agreement]). 

Thus, thc Board’s cross-motion to dismiss the fifth and sixth causcs of action is grantcd. 

Bascd on the foregoing, it is liereby 

ORDERED that plaintiffs’ iiiotion pursuant to CPLR 32 12(c) for partial summary 

judgment on their first cause of action for an order dcclariiig and ordering that tlic Residential 

Board of Managers (the “Board”): (1) repair the common dements of thc Level Club 

Condoininium in accordance with the rccommcndations of plaintiffs’ expert, (2) remcdiatc the 
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4 1 mold affecting the subject apartrncnt, (3) pay daiiiagcs for the cost to repair the subject penthouse 

interior which has been dariiaged by rnoisturc and mold, and (4) repair, replace 01’ inodify the 

coiiiii~oii eleiiicnts, which are causing urdicalthy levcls of noisc to penctrak tlic penthouse, is 

granted solely to thc extent that the Board shall install thc necessaiy equipment in order to 
~ 

coiiiply with NYC Building Codc 27-770(b)(lO), N Y C  Building Codc 27-770(b)(4), and N Y C  

Building Code 27-770(b)(4) by January 31,2007; and it  is fiirlher 

ORDERED that plaintiffs’ motion pursuant lo CPLR 3212(e) lor partial suminary 

judgmcnt 011 their sccond cause of action for iiioiictary damages equal to the diniiiiutioii of the 

fkir market value of the penthouse for temporary daniagc and permanent diminution o l  fair 

inarkct value of the subjcct apartment, is dcnied; aiid it is lurther 

ORDERED that plaintiffs’ inotioii pursuant to CPLR 32 I 1 and 32 1 Z(e) for disinissal of 

dcfendants’ counterclaiiiis for lailure to state a claim; and it is furthcr 

ORDERED that plaintilfs’ motion pursuant to CPLR 3025(b) for leave lo amend the 

complaint to add a cause of action for private nuisance and punitive daiiiages is denied; and it is 

h i-th er 

ORDERED that the cross-inotion by thc Board to dismiss the fifth aiid sixth cause of 

action is graiited; and it is fiii-thcr 

ORDERED that plaintiff file thc 

report to Part 40 for trial on October 30, 

trial date. 

This constitutes the dccision and 

Dated: September 29, 2006 

note of issue by Octobcr 4, 2006 anQat the partics 

2006, 

order 

9:30 a.m. T lme  shall be no acljol 
Y 

of the Court 

Hon. Carol Robinson Edmead, J.S.C. 

HQN. CAROL EDMEAD 
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