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MOTION DATE 

- v -  
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Defendants. 
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Dated: 
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I’OY PLACE INT’L, INC., 

Plaintiff, 
-against- 

ORANGE COUNTY CHOPPERS, 
ORANGE COUNTY LICENSING, LLC, and 
ORANGE COUNTY MERCHANDISING, LLC, 

For Plaintiff: 
GWENER & BLANK, LLP 
Robert L. Greener, Esq. 
183 Madison Ave., Suite 806 
New York, NY 100 I 6 

FBEM 

TARNEK, RYAN AND 
KENIKY, LLP 
William J. Keniry, Esq. 

Benjamin F. Neidl, Esq. 

18 Corporate Woods Rlvd. 
Albany, NY I22 1 1 

Fricd, 3.: 

This is an action for breach of contract, promissory cstoppel, fraud, and tortious 

interl‘erence brought by Toy Place Int’l, Inc. (“Toy Place”), a wholesale manufacturer of toys, 

against the Orange County Choppers companies (“OCC”), well-known dcsigners and 

builders of. custom-made motorcycles and the subjects of the television show “American 

Chopper.” Defendants move to dismiss the complaint, pursuant to C.P.L.R. (j 321 1 (a)(7), 

based on hilure to state a cause of action. 

In the complaint, plaintiffs allege the following: In and around 2004 and 2005, OCC 

retaincd 52 Licensing to obtain licensing “deals” with manufacturers interested in building 
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products using the OCC nainc. (Compl. 71 19.) Jim Bell, an agcnt ofJ2 Licensing, rcgularly 

reprcsciited clients like OCC and negotiated deals on their bchalf for licensing contracts. 

In 2004, Bell made it known to the toy industry that he had the right to license the USC 

of 0CC”s name and niotorcyclc designs. It appearcd to Toy Place that 52 Licensing and Bell 

had the actual authority to rcpresent OCC and its subsidiaries for licensing opportunities. 

Around Dccember 19,2004, Neal Kublan, President of Toy Place, approached OCC, 

seeking lo license thc rights to OCC’s name and motorcycle designs for use in Toy Place’s 

“Steel Tek” linc of toys. “Lucy,” a person who worked in OCC’s in-house licensing 

department, said that 32 Licensing was handling thc OCC licensing rights. (Compl. 7 22.) 

She referred Kublan to 52 r i m s i n g  to discuss the possibility of obtaining the rights to 

OCC’s name and designs. 

Around December 20, 2004, Kublan called 52 Licensing and spokc to Bell about 

acquiring a Iiccnse to OCC’s name, trademarks, and motorcycle designs for use in an OCC- 

Steel ‘I’ek Jinc of toys, During the next two weeks, Bernard Barton, Chief Financial Officer 

of Toy Place, and Bell ncgotiatcd the terms of a deal: Under the deal, Toy Place was to pay 

OCC an advance royalty payment of $30,000 based upon futurc royalties. Toy Placc would 

also pay OCC a royalty payment of 15%, based upon overall sales. In exchange i‘or the 

paymcnts, OCC granted Toy Place a license and would provide motorcycle designs to be 

uscd to produce an OCC toy motorcycle line under Toy Place’s Steel Tek brand name (the 

“OCC-Steel Tek line”). (Compl. ’I[ 26.) Bell stated that he would present the deal to Paul 

Tcutul, a “managing membcr” of the OCC companies. 
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On January 6, 2005, Toy Place and OCC memorialized the abovc terms in a “deal 

memo.” Teulul signcd off on the deal on bchalf of OCC. 

As a result of the representations by leutul and Bell rcgardiiig the agrcernent, Toy 

Place notified its sales representatives that it was going to sell the OCC-Steel Tek line. Toy 

Place did the following: (a) it asked its representatives to notify retail toy buycts ofthe OCC- 

Steel Tek line, (b) it created marketing material i’or the rctail toy buyers, 0 it made 

preparations to show the OCC-Steel Tek linc at Toy Fair, the annual toy buyers trade show, 

and (d) it requested prototypes ofthe OCC-Steel Tek line from its factories in China. 

Pursuant to thc “deal memo,” Toy Placc requested from OCC thc motorcycle designs 

during “many” calls to Hell and OCC niade betwecn January 7,2005 and February 20,2005. 

(Cornpl. 7 30.) Toy Place did not reccive any motorcyclc designs from OCC. Instcad of 

using actual OCC motorcycle designs at Toy Fair, Toy Place showed mock up prototype 

motorcycle designs. Bell, who attendcd Toy Fair, saw Toy Place’s mock up prototypes and 

the accompanying marketing material. Bell raised no objections to Toy Place’s display. At 

the same Toy Fair, Bell told Toy Place that thc “deal memo” was signed on January 6,2005. 

Even though Toy Place was unable to provide motorcycle designs of the OCC-Steel 

Tek linc at Toy Fair, several companies expressed interest in ordering the OCC-Steel l‘ek 

linc. 

On or about February 28, 2005, OCC terminated its relationship with Bell and took 

control over all liccnsing. OCC assigned Whitney McGuire lo manage its in-house licensing 

program. Kublan and Barton spoke to McGuire about the need for motorcyclc designs. 
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Despite its lack of designs after ‘I’oy Fair, Toy Place acceptcd orders from retailers 

for the OCC-Steel Tek line. In or around March 2005, Toys R Us placed an order for 

$220,000 worth of the OCC-Steel Tek Line. Toys R Us required Toy Place to order and 

maintain an additional $200,000 worth of OCC-Steel Tck inventory so that Toys R Us could 

place additional orders, if-necessary. In addition, E Toys placed an order for $25,000 worth 

of the OCC-Steel Tek line. Delivery of the OCC-Sieel Tek line for both rctailers was 

planned to bc in or about July 2005, which was in time for the Christmas selling season. Toy 

Place did not havc motorcycle designs from OCC in late March, when thesc orders were 

placed. 

On March 29, 2005, Kublan and Barton mct with McGuire to discuss the dclay in 

rcceiving the motorcycle designs. At the March 29,2005 meeting, OCC expressed its feeling 

that thc OCC-Steel Tek line prototypes were ‘hot satisfactory.” (Compl. 7 37.) In addition, 

McCjuire told Kublan and Barton that OCC did not want to “upset” another of OCC’s 

licensees by providing motorcycle dcsigns to Toy Place. OCC stated that il was waiting for 

an “ok” from the licensee before moving forward with thc submission of motorcycle designs 

for the OCC-Stecl Tek line. (Id.) Toy Place had not bcen informed of those objections prior 

to the March 29, 2005 meeting. OCC did not formally request that Toy Place stop 

represcnting or selling the OCC-Steel Tek line. Moreover, OCC did not give notice that it 

was canceling the January 6,2005 agreement. 

Over the months following March 2005, Toy Place continued to market the OCC- 

Steel Tek line. In numerous conversations with OCC, Kublan and Barton were told that 

OCC had to resolve objections from another licensee before moving forward with the 
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motorcycle designs. 

By July 2005, “it became apparent” that OCC was not going to submit motorcyclc 

dcsigns. (Compl. 7 43.) Kublan was fearful of defaulting on its purchase orders, because 

“[flailure to deliver purchased goods to retail stores and chains is a major business mistake.” 

(Id.) 

Conscqucntly, on August 9, 2005, Toy Place entered into an agreement to produce 

toy motorcycles under the Steel Tek brand using the "American Chopper” design (the 

“American Chopper-Steel Tek line”). American Chopper is the name of the telcvision show 

during which Teutul builds OCC motorcycles. Discovery Channel has the rights to the 

motorcyclcs built on American Chopper, rights which are separate from those held by OCC. 

The American Chopper brand is not nearly as popular as OCC. (Compl. 7 45.) OCC 

is a very popular brand with “distinct market value” and retailers are more apt to purchase 

products from nianufxturers that bear the OCC brand name. (Compl. 77 15-16.) 

Toy Place delivered the American Chopper-Steel Tek line to Toys R IJs by 

September 2005. The delivery was almost two monlhs late, which “greatly upset” the buyer 

in charge of the product because it affected merchandising plans for the holiday season. 

(Compl. 7 46.) Toys R Us was also upset at Toy Placc’s failurc to deliver an OCC-branded 

toy motorcycle; the American Chopper-Steel Tck line was not as marketable as the OCC- 

Stcel l’ck linc. 

The American Chopper-Steel ‘lek line did not have strong demand, and thus, Toys 

R Us had to reduce the American Chopper-Steel Tek ljnc’s price. As a result, Toys R Us 
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“denianded” a discount from Toy Place and withheld money from its other sales ofToy Place 

merchandise to offset the discount demanded. (Compl. 11 48.) As of the date of Toy Place’s 

complaint, Toys R Us has withheld $220,000. (Compl. 7 49.) Toy Place also continues to 

hold $200,000 of unsold inventory that Toys R Us did not reorder. (Compl. 9 50.) 

‘Toy Place brought this action asserting five causes of action. First, Toy Place claims 

that OCC breached its contract when it violated the terms of the “deal memo” by not 

providing motorcycle designs, Second, Toy Place asserts that promissory cstoppel binds 

OCC to its promise to provide motorcycle designs stemming from the “deal memo.” Third, 

Toy Place claims that OCC acted fraudulently when it entered into the “deal menio” without 

intention of providing motorcycle designs to ‘Toy Place. Fourth, Toy Place claims that OCC 

tortiously interfered with its busincss reputation. Finally, Toy Place claims that OCC 

tortiously interfered with its prospective busincss relations by withholding its motorcycle 

design approvals, even though OCC kncw of Toy Place’s relationships with various 

customers in the toy industry. 

When deciding a motion to dismiss pursuant to CPLR 32 1 1 (a)(7), the facts as alleged 

in the complaint must bc accepted as true. A court must accord the plaintiff “the benefit o f  

cvery possible favorable inference and detemiine only whether the facts as alleged fit within 

any cognizable lcgal theory,” (Sokoloff v. Hnrriman Estates Dev. Corn., 96 N.Y .2d 409,414 

[2001]; Leon v. Martinez, 84 N.Y.2d 83, 87-88 [1994]). “The motion must be denied, if 

from the pleadings’ four corners, ‘factual allegations are discerned which taken together 

manifest any causc of action cognizable at law.’” (Richbell Info. Sews, Jnc. v. Jupiter 

Partners, L.P., 309 A.D.2d 288,289 [lst Dep’t 20031 [quoting 51 1 W. 232nd Owners Corp. 
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v. Jennifer Realty Co., 98 N.Y.2d 144, 152 [2002)]]). ‘lo survive a motion to dismiss, a 

party need not produce evidencc to support its contentions in a complaint. (P.T. Hank 

Central Asia v. AHN Amro Bank N.V., 301 A.D.2d 373, 377 [ 1 st Dcp’t 20031). 

Firxt Cause qf Action: Breach of Contract 

Toy Place allcges that OCC breached its contract it, the January 6,2005 “dcal nicrno” 

by failing to provide motorcycle designs to Toy Place. OCC argues that there can be no valid 

cause of action for breach of contract because Toy Place did not properly allege offer and 

acceptance, matcrial terms, or performance of the contract. 

To state a valid cause of action for breach of contract, plaintiff must allege the terms 

and cxistcnce of a contract between the parties, performance by plaintiff, breach by 

defendant, and damages incurred by plaintiff. (Kraft v Sherjdan, 134 A.D.2d 21 7, 2 I 8  [ 1 st 

Dep’t 19871; Pernet v. Peabodv Enpiiieering Corp., 20 A.D.2d 78 1,78 1 [ 1 st Dep’t 19641). 

With regard to the terms of the contract, the pleader should “plead its legal effect, as he [or 

she] understands it and purposes to maintain it.” (U.S. Printing & Lithograph Co. v. Powers, 

183 A.D. 5 13, 5 I4 [ 1 st Dep’t 19 1 81; see Promenade v. Schindler Elevator Corp., 1 A.D.3d 

240,241 [ 1 st Dep’t20031). “Whether aplaintiff can ultimately establish its allcgations is not 

part of the calculus in determining a motion to dismiss.” (EBC I, Inc. v. Goldman Sachs & 

- Co., 5 N.Y.3d 11, 19 [2005]). 

IIcrc, the Complaint alleges all thc clcments of a breach of contract action: (1) thc 

existence of a contract in the form of the “deal memo” entered into by both parties; (2) 

perfonnance by Toy Place by preparing to sell the “OCC-Steel ‘I’ck” at ‘Toy Fair and creating 
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prototypes of the producl; (3) breach by OCC by [ailing to provide designs for the product; 

and (4) damage to Toy Place in the form of monetary and other loss. 

OCC asserts that there was no breach of contract because Toy Place did not 

sufficiently allege that the agreement, if it exists at all, was eni’orceablc. However, Toy Place 

alleged facts sufficient to establish, on a motion to dismiss, the enforceability of the 

agreement. The complaint alleges the amount ofroyalties to be paid by ‘Toy Place, including 

a portion to bc paid upfront. Also, the complaint alleges OCC had an obligation to grant 

liccnsing rights to Toy Place and to provide motorcycle designs to Toy Place for usc in 

production of the OCC-Steel Tek line. 

Morcover, the allegation of the proposed “dcal mcino” itself constitutes a valid offer. 

The allegation that Teutul signed the “deal memo”- which was communicated to Toy Place 

through OCC’s alleged represcntative, Jim Bell-constitutes a valid acceptance. 

Defendants argue that Toy Place did not produce a copy of thc “Deal Memo.” 

PlaintiFs failure lo producc the disputed “deal memo” bears no relevance to this motion to 

dismiss, The question at issue, however, is whether Toy Place has made “factual 

allegations.. .which taken together manifest [a] cause of action cognizable at law.” (Richbell 

Info., 309 A.D.2d at 289). 

Since Toy Place sufxciently sets forth the elements of a breach of contract, OCC’s 

motion to dismiss the cause of action alleging brcach o f  contract, is denied. 
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- .. . . . . . . .. _. .. . 

Second Cuuse of Action: Promissory Estoppel 

Toy Place alleges that it was injured by rclying on OCC’s promises, allegcdly set 

forth in the January 6,2005 “deal memo.” OCC responds that there is not a valid cause of 

action for promissory estoppel because the allegcd promises were uiiclear and ambiguous as 

a matter of law. 

To establish aviable cause oraction sounding in promissory estoppel, a plaintiff must 

allege (1 )  a clear and unambiguous promise, (2) reasonablc and foreseeable reliance by the 

party lo whom the promise is made, and (3) an injury sustaincd in reliance on thc promise. 

(Urban Holding Cow. v. Haberman, 162 A.D.2d 230, 231 [lst Dcp’t 19901). 

For the purposes of this motion, it is evident that the “deal memo” constitutcs a clear 

and unambiguous promise by OCC to license to Toy Place the rights to produce an OCC- 

Steel Tck line of products and to deliver motorcycle designs for those products. The 

complaint allcges that the terms ofthis promise were negotiated with Bell, who, at the time, 

was an agent of OCC. It alleges further that Teutel signcd off on this promise. Such 

allegations are sufficient to withstand a motion to dismiss. 

With respcct to reasonable and foreseeable reliance, %plaintiff.. .need only plcad that 

he relied on misrepresentations made by the defendant,. .since the reasonablcness of his 

reliance [generally] implicates factual issues whose resolution would be inappropriate at this 

early stage.” (Knight Secs., L.P. v. Fiduciarv Trust Co., 5 A.D.3d 172, 173 [2004]). Here, 

the complaint alleges that Toy Place relied, not only on OCC’s represcntalions that Toy Place 

would be granted a license, but also on Bell’s representation that the deal memo had been 
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signed by Teutel. Indecd, Toy Place solicited orders for an OCC-Steel Tck line oftoys based 

on represcntations in the alleged “deal memo.” 

Furthermore, Toy Place alleged injuries, including $200,000 of unsold inventory and 

$220,000 withheld by Toys R Us. 

The complaint sufficiently alleges the elements of promissory estoppel. OCC’s 

motion to dismiss as to this cause of action is denied. 
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Third C.’i~use ofAction: Fraud 

Toy Place claims that OCC acted fraudulently because it “knowingly allowed the 

Plaintiff to market and sell the line of OCC Choppcrs. However, Rccause [sic] of objections 

made by third party licensee to OCC about the Stccl Tek line, OCC never had any intention 

of providing Chopper designs to Plaintiff.” (Compl. 7 63.) OCC argues that thcrc is no valid 

cause of action for fraud because Toy Place merely allcges that OCC entered into an 

agreement without intent to perform it. OCC also contends that Toy Place’s reliance was not 

reasonable when it accepted purchase orders for the Steel-Tek line aftcr OCC declined its 

request for product designs. OCC further asserts that thc cntire complaint with regard to 

fraud was not pleaded with thc sufficient particularity required by C.P.L.R. $ 301 6(b). 

To state a valid cause of action for fraud, a plaintiff must show an intentional 

“[mis]represeiitation of a material existing fact, falsity, scienter, deception, and injury.” 

(Friedman v. Anderson, 23 A.D.3d 163, 166 [ 1st Dep’t 20051 [citations omitted]). When 

pleading fraud, “the circumstances constituting thc wrong shall be slated in detail.” C.P.L.R. 

tj 3016(b). However, tj 3016(b) ‘Lrequircs only that the misconduct complained of be sct 

forth in sufficient detail to clearly inform a defendant with respect to the incidcnts 

cornplaincd of and is not to be interpreted so strictly as to prevent an otherwise valid cause 

of action in situations where i t  may be impossible to state in dctail the circumstance 

constituting a fraud.” (Lanzi v. Brooks, 43 N.Y.2d 778, 780 rl9771 [quotations omitted]; 

Iloubimnt, Inc. v. Deloitte & Touche LT,P, 303 A.D.2d 92’97-98 [lst  Dep’t 20031). 

“A cause of action for fraud does not arise when the only fraud charged relates to a 

breach of contract.’’ (Tesoro Petroleum Corp. v. I-iolborn Oil Co., 108 A.D.2d 607,607 [ 1st 
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Dep’t 19851; sec also DePinto v. Ashlcy Scott, Inc., 222 A.D.2d 288, 288 I 1st 13ep’t 19951 

[sustaining dismissal of a fraud claim because plaintiff merely alleged that defendant did not 

intcnd to meet its contractual obligation]). Failure to fulfill promises to perform acts in thc 

future is a breach of contract, not fraud; the mere allegation that a contracting party did not 

intend to meet its promise under a contract is not recognized as a misrepresentation of a 

material fact. (Bronx Store Equip. Co. v. Westbury Brooklvn Assocs.. L.P., 280 A.D.2d 352, 

352 [lst Dep’t ZOOI]; Corntomark v. Satellite Communications Nctwork, 116 A.D.2d 499, 

500-501 [lst Dep’t 19861). 

Herc, ‘I’oy Place simply duplicates its contract claim. The fraud alleged is based on 

the same facts as those that underlie the contract claim. The facts alleged are not collateral 

to the contract. (See J.E. Morgan Knitting Mills v. Reeves Bros., Inc., 243 A.D.2d 422,422- 

423 [ 1 st Dep’t 19971). “No damages are alleged that would not be recoverable under a 

contract mcasure of damage.’’ (a. at 423). Thus, Toy Placc does not properly allege a 

misrepresentation of material fact. 

Furthermore, Toy Placc fails to allegc that OCC intended to deceive. Jt may well be 

that OCC did not intend to fulfill the alleged promise. Howcver, any objeclion by an OCC 

third party licenscc is merely evidence that OCC did not intend to fulfill its promise; the third 

party objection docs not relate to any intent to deceive Toy Place. 

Since Toy Place fails to sufficiently allege a misrepresentation of material fact and 

deception, Toy Place fails to state a causc of action for fraud, this cause of action is 

dismissed. 
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Fourth Cause of Action: Tortious Interference with Business Reputntion 

In its fourth cause of action, ‘I-oy Place claims that OCC should be held liable for 

tortiously interking with Toy Place’s business reputation. 

This does not appcar to be a viable cause of action: Plaintiff failed to reveal any 

authority for this cause of action. Thus, the fourth cause 01’ action is dismissed. 

FiJih Cause qf‘Action: : Tortious Interfirence with Prospective Business Relations 

Finally, Toy Place alleges that OCC tortiously interfered with Toy Place’s prospective 

business relations by intentionally withholding its designs even though OCC was aware that 

withholding those dcsigiis would cause substantial interference with Toy Place’s prospective 

customers. OCC replies that Toy Place has not stated a causc of action for tortious 

interference with prospective business relations because: (a) Toy Place did not allege a valid, 

binding contract between itsclf and a third party, (b) Toy Place did not allege an 

“interference” by OCC, ( c) Toy Place did not breach any contract with a third party as a 

result of-OCC’s “interference,” and (d) OCC’s refusal to deliver designs was based on a valid 

business interest. 

Where a suit is based on interference with prospectivc business relations, “the 

plaintiff must show that defendant’s conduct was not ‘lawful’ but ‘morc culpable.’ The 

implication is that, as a general nile, the defendant‘s conduct must amount to a criine or an 

iiidepeiident tort.” Tortious 

interfereiicc with prospective business relations “requires a demonstration that the individual 

defendant ‘intentionally and through wrongful acts prevented a third party from extending 

a contractual relationship to the plaintiff.”’ (Joan Hansen & Co. v. Everlast World’s Boxing 
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Ileadquartcrs Corp., 296 A.D.2d 103, I 1 1 [lst 13ep’t 20021 [quoting Frecdman v. Pearlman, 

271 A.D.2d 301,305 [ 1st Dep’t2000]]; see G.K.A. Beverage Corp. v. Honickman, 55 F.3d 

762,768 [2d Cir. 19951 [dismissing tortious intcrference claim because alleged conduct was 

neither dishonest, unfair, or improper nor directed at plaintifl’s customers]). Wrongful acts 

include physical violcnce, fraud or lawsuits, (Am. Para Prof 1 Sys. v. Jjooper Holmes, Inc., 

13 A.D.3d 167, 169 [Ist Dep’t 20041). Conduct constituting tortious interference with 

busincss rclations is, by definition, conduct directed not at the plaintiff itself‘, but at the party 

with which the plaintiff has or seeks to have a relationship. (Carvel Corn., 3 N.Y.3d 182 at 

192). 

Here, Toy Place fails to allege that OCC intentionally directed wrongful conduct 

toward a third party. ‘Toy Place merely alleges that OCC “was aware of Toy Place’s 

relationship with its various customers;” Toy Place does not sufficiently alIege any “more 

culpablc” conduct by OCC against Toy Placc such as violence, fraud or lawsuits. (Carvel 

Corp., 3 N.Y.3d at 189; see also hm. Para Prof1 SYS., 13 A.D.3d at 169). As such, Toy 

Place’s allegation, that OCC’s allcged breach of contract caused injury to Toy Place’s 

business rclations, does not justify an exccption to the rule that breach of contract, by itself, 

does not give rise to a tort action. (Ivan Mogul1 Music C o v .  v. Madison-59th Street Coro., 

162 A.D.2d 334, 337 [ 1 st Dep’t 19901). “Such ai1 exception has bcen recognized where a 

defendant engages in conduct ‘for the sole purpose of inflicting intentional harm on 

plaintiffs.”’ (Carvel Corn., 3 N.Y.3d 182 at 190 [quoting NBTBancorp v. FlcetNorstar Fin. 

Group, 2 I5 A.D.2d 990 [3d Dep’t 199511). 
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e 

Since Toy Place fails to allege a valid cause of action for tortious interfcrence with 

prospective business relations, OCC’s motion to dismiss this cause of action is granted. 

Accordingly, it is 

ORDERED that the motion to dismiss is denied as lo causes of action 1 and 2, and 

thc motion is granted as to the remaining causes of action, Nos. 3 ,4 ,  and 5 ;  and it  is further 

ORDERED that the parties are to appear in Part 60 for a preliminary conference on 

September 6, 2006 at 3:OO. 
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