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Petitioner-Respondent, 

-against- 

NEW YORE: CITY DEPARTMENT OF EDUCATION, 

Index Nc 108943/06 

In this petition, pctitioner/respnndent Myra Papkoff (Papkoff) sceks an order and 

judgment, pursuant to CPLR 75 1 1, vacating the determination of arbitrritorhearing officer James 

A. Cashen, Esq. (Cashen), dated June 13, 2006, which sustained 7 out of 1 S specifications and 

authorized the termination of Papkoff s employment. Petitioner seeks this relief on the grounds 

that. (1) the arbitrator exceeded his power and/or so imperfectly executed it  that the 

determination was not final and definite beca 

the penalty of termination shocks the conscic 

Respondent-Complainant New York City Department of E 

and cross-moves for a judgment, pursuant to CPLR 32 

petition and confilming the Decision and Award. 

The charges against petitioner werc fil  ion 3 020-a of the Education 

Law on February 16, 2005. Prior to this time, Pa been cmployed as a scliool secretary 

by DOE for approximately 12 years and had become a tenured employcc. The specifications of 

misconduct asserted against her were alleged to have occurre,d during the lime that Papkoff was 

assigned to Intermediate School (1.S.j 68, as both the payroll sccretary and thc principal's 
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secretary during the 2002 - 2003 school year and part of the 2003 - 2004 school year. ‘The DOE 

charged petitioncr with the following 15 Specifications: Specification 1 - rnisliandling CARs 

between June and September 2002’; Specification 2 - receiving $3,757.50 in unauthorized per 

session paymcnts bctwcen August 28, 2002 and June 30, 2003; Specificatiori 3 - submitting a 

pcrsoimcl time report with a forged signature; Specification 4 - directing a Clerical Associate to 

enter into the completcr system that Ixtitioner had workcd approximatcly 20  uriauthwized per 

scssion hours between August 28,2002 and August 30, 2002; Specificatioii 5 - entering 

approximately 146 unauthorizcd pcr session hours in the computer systcm for the period of 

Scptember 3, 2002 and June 30, 2003; Specification 6 - offering to pay three school aids for 

owltime without pennission or authority to do so; Specification 7 - entering into the coinpuler 

system that she had worked per session liaurs on April 1, 4, 7, 8, 1 1. and 14, 2003 even though 

she was absent on those days; Specification 8 - 48 abscnces froin work during the 2002 - 2003 

school year; Specification 9 - filling out and delivering to the district office, without the required 

signature of the principal, the Report of Rating/Scrvice of Instructional Personnel for the year 

ending 6/26/03 (OP 152) in which she incorrectly listed herself has having rcccived a satisfactory 

rating: Specification 10 - entering into the computer system that she worked approximatcly six 

unauthorized pcr session hours between September 2 and 9, 2003; Specification 11  - working, on 

October 20,2003, at Secretary Poretsky’s computer accessing payroll infmnation for M.S. 167 

without permission; Specification 12 - returning from lunch two hours late 011 December 16, 

CARs are the documents in which an ernployce’s lateiicss and attendance is recorded. 
‘They arc an integral part of each person’s end of year evaluation, and contain information 
regarding accmnilated days which arc cxchangcable for pay upon a n  cmployce’s retirement or  
leaving the system under other circumstances. 
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2003; Specification 13 - stating that slic was late returning from lunch on December 16, 2003, 

because she was shopping and lost her way; Specification 14 - accessing thc payroll systcm with 

perniission on December 18, 2003 from Secretary Armantio’s computer; and Specification 15 - 

lying to Principal Ins Zvi on Deccrnber 18, 2003, when stating that Principal Duprce at I .S.  340 

gave her permission to entcr I.S. 340’s payroll into the computer systcm. 

I n  conformance with Section 3020-a of the Education J.aw. a pre-hearing conference was 

held on September 14, 2005, followed by compulsory arbitration liearings which took placc on 

October 14, 20, 21, 28, and 3 1; November 9, 10, 17, 18, and 22, and Ilecember 6, 7, 13, 14, arid 

15,2005 Petitioner was representcd by counsel throughout the procccdings. 

Among petitioner’s dcfenses to these charges were her contentions that she was 

iinproperly and/or inadequately supervised; that she was subjected tu i l l  will by the other 

secretaries, at least onc of whom could have made entries relativc to her pcr session paymcnts 

while petitioner was working at another school; and that she offercd to pay Ihc money back. 

After the hearings concludcd, the hearing officer issued his w i t t e n  Decision and Award 

finding petitioner guilty of specifications 1, 2, 3, 5 ,  6, 7 and 9, and rccommcnded termination of 

peiitioner’s employment. In her petition for a judgment vacating the determination as to the 

specifications for which she was found guilty, Papkoff both reiterates her dcfenses and contends 

that the hearing officel., among other things: did not properly weigh thc cvidence; credited the 

wrong party’s testimony; ignored evidence of a break-in at the school which co~ild explain the 

iiiissiiig CARS; made conclusions based on inadequate aid illconsisterit evidcnce and/or upon his 

o w n  suppositions; and did not hold the DOE to its burden of proof. 

The parties do not dispute that an arbitration award may be \liicattd 011 three narrow 
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grounds: it violates a strong public policy, it is irrational, or it clearly exceeds a specifically 

enumerated limitation on the arbitrator’s power andor  it  was so imperfectly cxccuted that it was 

not filial and definite because its findings are not supported in the record (Mattcr of United Fcda. 

of Teachcrs, Local 2, AFT, AFL-C.10. v Board of Educ. of thc City School Dist. of City of N.Y , 

1 NY3d 72, 79 [2003]; CPLR 751 1 [b] ( I ]  [iii]). Furthermore, pursuant to Educarion Law 5 

30204 ( 5 ) ,  judicial review of a hearing officcr’s determination and award is limited to the 

gourids set forth in CPLR 75 1 1,  notwithstanding the fact that, where. as here, the arbitration is 

compulsor)~, “judicial review under CPLK article 75 is broad, requiring that the award be in 

accord with due process a i d  supported by adequate evidence in the record” (Motor Veh. Mfrs. 

Assn. of 1J.S y State of New Yark, 75 NY2d 175, 186 [ 19901). 

To this end, petitioner asserts that the hearing officer’s Dccision and Award is not 

supported by the record in that the arbitrator ignored evidence tending to sliowr that: (1) there n’as 

a theft at the school which could explain the missing CARS; ( 2 )  the principal had authorized hcr 

per session work; (3) the principal’s signature was not forged; (4) payroll secretarics sometimcs 

sliare their 1.D.s and passwords in order to assist each other; (5) thcre is no limitation as to when 

a payroll secretary can go back into the records and make changes; and finally (6) thc secretaries 

who testified against petitioner bore her i l l  1vil1. 

Papkoff attempts to substantiate these contentions by arguing, rcpcatedly throughout hcr 

petition, that the hearing officer erred with respect to his findings by choosing lo ignorc ccrtaiii 

testimony (hers) in favor of the less worthy testimony offered by DOE. Howevcr, 

[;It is basic that the decision by [Cashcn] to credit the testimony o f  a given witne,ss is 
largely unreviewable by the courts, who are disadvantaged in s w h  matters because thesir 
review is confincd to a lifcless rccord. The Hearing Officer before whom the witnesses 
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appcared, on the other hand, was able to perceive the inflcclinns, the pauses, the glanccs 
and gestures I all the nuanccs of speech and manner that combine to form nn impression 
of citlier candor or deception. . . . “Where there is a conflict in thc testimony produced * * 
* where reasonable men might differ as to whether the testimony o r  one witncss should 
be accepted or the testimony of another be rejected, where froin the evidcncc either of 
two conflicting infercnccs may be drawn, the duty of weighing tlie evidence and making 
thc choice rests solely upon tlic [administrative agency]. The courts may not weigh the 
evidencc or reject the choice made by [such agciicy] where thc cvidence is conflicting and 
room for choicc exists” [citations omitted J 

(Matter of Berenhaus v Ward, 70 NY2d 436’ 443 - 444 [ I  9871). 

With tlie issuc o r  credibility no longer before the court, this court’s rcvicw is directed to 

whether the Decision and Award is supported by substantial cvidcnce. To make this 

determination, “we assess the evidence relied 011 by the adniinistrativc agency to determine if it 

constitutes ‘such relevant proof as a reasonable mind may accept as adequalc to support a 

conclusion or ultiiiiate fact’” (Matter of Heal57 v Clifton-Fine Central School Uist., 240 AD2d 

892, 893 [3rd Depl 19971, citing 300 Gramatan Avc. Assoc. v State Div. of l-lunian RjEhts, 45 

NY2d 176, 1x0 19781). IJpon review of the parties’ submissions, including the hearing 

transcripts, and assessing only that evideme which was relied upon by DOE, this court finds that 

the record reveals ample cvidcntiary support for the arbitrator’s findings and dete,rminatian. ‘This 

i s  particularly true givcn petitioncr’s achowledgmcnt that she, among other things, cashed 

checks for overtime shc did not work, including per session payments for days when shc was on 

leave of absence; entcred per session work for May 2, 2002 over a year Iatcr, on June 26,2003; 

and that she was unable to producc the OARS when asked to do so on repeated oc,casions by 

other employees (see Matter of Healv v Clifton-Fine Cent. School Dist., 240 AD2d at 593. 

Petitioner’s contention that the hearing officer’s Decision and Award was not supported bjr the 

record, is unfounded. 
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‘ruming to her “dismissal,” despite petitioner’s assertions that the pcnalty of termination 

shocks the consciencc and is against public policy, there is no basis to vacate the Dccision and 

Award on these grounds. It is well settled that an award violates strong public policy when “the 

award itself violate[s] a well-defined constitutional, statutory or corn11011 law of this Stale” 

(Matter of United Fccln. of Tcachers. Local 2, AFT, ML-CIO, v Board of Educ. of the City 

School Dist. of Citv of N.Y., 1 NY3d at 81 [internal quotation marks and citation omitted]). In 

this instance, the penalty of dismissal of EI tenured employee is among the enumerated penalties 

availablc to a hearing officer under Education Law 4 3020-a (4). As such, i t  c m i o t  be said that 

the hcaring officer’s award of “dismissal” violates public pnlicy. 

It is also well settled that “[wJhen determining the appropriateness of a penally, a court 

must consider whether, in light of all the relevant circumstances, 111e pc~ialty is so 

disproportionate to the charged offense as to shock one’s sciise of faiiiiess” (Matter of Rottari v 

Saratwa Spriens Citv School D&., 3 AD3d 832, 833 13rd Dcpt 2004]1inlcrnal quotation marks 

and citations omitted]). The Dccision and Award hllowcd a 15-clay hearing at which m p l e  

evidence was produced. Although petitioner believes that a less scvcrc peiial ty was more 

appropriate, the hearing oificer, wlio was charged with irnposing an nppropriatc award, clearly 

did not. In his decision, the hearing officer emphasized that, exccpt on several minor points. 

Papkoff did not accept responsibility for her actions (blaming others instead): IIC found that she 

had h e m  untrustworthy over a long pcriod of time, and hc noted that she offwed no mitigating 

factors for her misconduct other llian her long-term cniploymerit with thc DOE. Based upon the 

record, i t  is clear that Cashen’s findings and ultimate determination rcflcct the scriousness of the 

charges, thc ongoing and often repetitive nature of her of improper and soinetimes untrustworthy 
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conduct, and the ramifications her actions had on both her fellow t.rnployccs and the school. 

Finally, contrary to petitioner’s contentions. the fact that the DOE filed a cross motion. 

pursuant tn CPLR 321 1 (a) (7), seelung a dismissal of the petition, does riot relieve petitioner, in 

thc first instancc, of her burdcn of cstablishing that the hearing officer‘s dcterniination violates 

public policy, is irrational, or clearly exceeds a specifically enumerated limitation on the 

arbitrator’s power and/or that it was so iinpcrfectly executed that it was not filial and definite 

because its findings are not supported in the record (Matter of 1 Jriited Fcdn. of ‘I’eachcrs, LQcal2, 

AFT, AFL-CIO, v Board of Bduc. of the City School Dist. of City ofN.Y.,  1 NY3d at 79). ‘The 

petitioner has not met her burden in this rcspect, and based 011 the foregoing, thc Decision and 

Award is entitled 10 confirmation. Accordingly, it is 

AD.IUDGED that the petition is dcnjed; and it is further 

ADJUDGED that the cross motion is granted to the extent that the Decision aid Award, 

dated June 13, 2006, is confirmed. 

Dated: 4 T 

ENTER: 

- 
Hon Walt B. Tolub, J,S.C. P 
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