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SUPREME COURT OF THE STATE OF NEW YORK — NEW YORK COUNTY

PRESENT: _HON. ROBERT D. LIPPMANN PART _ 21
Justice
JOHN SHANNON and VIRGINIA SHANNON, INDEX NO. 113786/9
Plaintiffs, MOTION DATE
-vs- MOTION SEQ. NO. opY

MTA METRO-NORTH RAILROAD, LEONARD W. MOTION CAL. NO. 113
MAGLIONE, JANET WILLIAMS, WILLIAM G. '
LEHN, ROBERT E. LIEBLONG and

ROGER G. KLOPFER, /-‘

-~ The fbllowi‘ng’ papersy

o

NOthC of Motlon/Ordcr to Show.__

b ';_;-Answermg Afﬁdawts Exhlbxts

*- Replying 'Afﬁdavlts

‘Defendants move pursuamQ%%PLR 3212(b) for
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A -""r employer defen

-Norit Raﬂroad ("MTA") and superiors (the individual

dant MTA Metro
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defcndants) md1v1dually and collcctlvely engaged in an ongomg mtcnhonal pattern of - \ N

abuswc and rctahatory conduct Wthh caused him to suffer demotions, loss of pay,
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cmotmnal dlStl'CSS and psychologlcal harm and disrupted his relatlons Wlth hlS co-
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workers, wife and children. Plaintiff's wife, Virginia Shannon, asserted derivative claims
which have been discontinued with prejudice on consent (see exhibit F to moving papers).
According to plaintiff, who has been employed by MTA since 1975, when
he attempted to exercise his seniority rights in 1990 to choose a supervisory position,
defendants thwarted him and made him a safety supervisor assigned to menial tasks such
as cleaning up litter. Plaintiff's successful grievance resulted in defendants, led by
Maglione, conducting a years-long harassment campaign which included depriving
plaintiff of the car that went along with the supervisor's job, filing disciplinary charges
against h1n1 for minor infractions-, demoting him, and depriving him of overtime. Unfair
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L charges .Wéré'ﬁled against him over two""sepa’rate incidénts which led to suspensions

)

w1thout pay, ‘and he was unreasonably smglcd out on tnne and reportmg procedures In
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l"%"l”hc DlStI‘lCt \Court found plamtlff had_ fallcd to statc

removcd the case back to the D1stnct Court,'whlch gra:nted plamtlff's motion to rcmand

plamtlffs claims back to this court (Shannon v. MTA Metro-North Railroad,

' 952 F Supp 177 [SDNY 1997)). |
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The complaint at bar asserts three causes of action: (i) intentional infliction
of emotional distress, (ii) defamation and (iii) tortious interference with contractual
relations. By decision dated May 25, 1999 (exhibit C to moving papers), this court

“granted defendants' motion for summary judgment to the extent of dismissing plaintiff's
second and third causes of action. On appeal, the First Department modified that decision
to the extent of reinstating plaintiff's claim for tortious interference with contractual
relations (Sha v. MT tro-Notth Railroad, 269 AD2d 218 [1st Dept 2000]).

In the instant motion, defendants again seek summary judgment. In making
this second summary judgment motioﬁ without leéve of this court, defendants do not
make "a showmg of newly dlscovercd ewdcnce or othcr sufﬁcwnt cause" (Rzﬂslgn_ugng
Qo_rnp_a_r_xyv Arthur G, McKee & g; mp@ y, 174 AD2d 1060 [4th Dept 1991]), nor do they

'proffer an mtervemng appellate demsmn changmg the law in thcu- favor (see Eg_x;tg v

. 'WJILQL 214 AD2d 397 398 [lst Dcpt 1995] mot Iv app dlsm 86 NYZd 8835, [1995],.
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ork, 5 AD3d f54 [1"stDept 2004]) ‘I'his alone'wamnts

. demal 'of "defendants‘ summaryj udgment motlon (SGG.LQ;E V. BMMJL

Magagcmer_lt, Inc., 187 Misc 2d 518, 519 [Sup Ct NY Co, Braun, J 2001], affd 301 AD2d
. 362 [1st Dept 2003]; Powell v. Trans-Auto Systems, Inc., 32 AD2d 650 [2d Dept 1969]).
. To the extent that defendants rely on two cases decided by the First

Department subsequent to that court's Shapnon decision as underpinnings for a new
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summary judgment motion, their reliance is misplaced. In each Matter of Metro-North

ter Railroad Company [NYS Executive D ment Division of Human Rights],
271 AD2d 256 (1st Dept 2000), and Sam v. Metro-North Commuter Railrgad, 287 AD2d
378 (1st Dept 2001), the court ruled that the doctrine of collateral estoppel barred a former
Metro-North employee from relitigating in court the administrative trial finding that his
employment termination was warranted. In neither case did the First Dcpartment rule that
the Railway Labor Act preempted state claims such as those asserted by plaintiff herein
which it expressly found do not require interpretation of the applicable collective
ba.rgaining. agreement (see Shapnon v. MTA Metro-North Railroad, supra, 269 AD2d

218).

As far as this court can discern, the 'only ground for sutnmary dismissal _

_osten51b1y artlculatcd in the supporting affidavit is that plamtlffs clanns amount to nothmg

more than contract d1sputcs already resolved by thc Nauonal Rallroad Ad_]ustment Board,

o, .:“ el

whlch h@s "ﬁnal and bmdmg auth0r1ty over such ‘dlsputes " Iﬁ théir. lcgal memoranda

defcndaﬁts agam press the precmptlon argument raxsed in ‘fedcral court and thelr answcr ’
t‘f;, L *;r"‘ : --.“ L b g L dvn, o
( :ﬁmt motlon 'for’summary Judgment in th.lS court

B u@t B

(Sh@mi_on Mmmnumm supra, 952 F Supp ai 180-1

503).
To the extent that defendants seek summary judgment on tangential grounds
not previously rebuffed, these too are unavailing. On defendant's motion for summary

judgment, the court is "required to accept the plaintiffs' pleadings as frue, and [its]
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decision 'must be made on the version of the facts most favorable to ... [plaintiff]™

(McLaughlin v. Thaima Realty Corp,, 161 AD2d 383, 384 [1st Dept 1990]; see also

Hotopp Associates, Ltd. v. Victoria's Secret Stores, Inc., 256 AD2d 285 [1st Dept 1998]).

Furthermore, a plaintiff is not required to prove his claim in order to survive defendants’
motion for summary judgment dismissing the complaint. A plaintiff's burden to prove his
claim at trial should not be confused "with the burden of any movant to demonstrate

entitlement to summary judgment” (Cadieux v. D.B. Interiors, Inc., 214 AD2d 323 [1st

Dept 1995]). The burden is on the moving party, in this case defendants, to "make a prima
facie showing of entitlement to judgment as a matter of law, tendering sufficient evidence

to eliminate any material issues of fact from the case" (Winegrad v. New York University

Me_d_ ical Center, 64 NY2d 851, 853 [1985]; @ckerman v. Cltv ofNew York, 49 NY2d

557 [1980]) Defendants have not met thls burden

- At this pomt, having taken the tlme to rev1ew defendants' volummous and

’ mentless subrmssmns on thls motlon the court 1s forced to cdnclude that the sole reason .

‘\H\.

’ for sucH a motlon is to protract thlS ﬁtlgatlon yet agam placmg defendants squarely on

. -,m .

g exploratlen of such fertlle ground at ﬁns timie. Howcver defendants are hereby put on . lz‘:;‘”
notlce that any further attempt to rehtlgate at the tl_'lal level matters already decided at the
appell_ate level will trigger an immediate sanctions hearing (@ 22 NYCRR § 130-1.1[d];
Bruckner v. Jaitor Apartments Co., 147 Misc 2d 796, 798-799 [Civ Ct, Queens Co, D

Goldstein, J, 1990]).
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This constitutes the judgement and order of the court.

Dated: June 8, 2006

ENTER:

fibirdy

ROBERT D. LIPPM ,J.S.C.
HON. R . LIPPMANN
13.C.
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