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RICHARD B. LOWE, 111, J.: 

Plaintiff Visiun Development Group of Broward County, LLC (Vision Development) sceks 

a preliminaiy injunction pursuant to CPLR 630 1 , tcmporarily restraiiiing and preliminarily cnjoiiiing 

Defendants Chclsey Funding LLC (Chelscy) and TMG Sunrise, LLC (TMG) from selling, disposing, 

or othcrwise coinpromising any Pledged Tnterest in Vision Development. 

BACKGROUND 

Vision Developmciit is thc owner of a parcel of land in the City of Sunrisc, Broward County, 

Florida. Vision Dcvelopment is redeveloping that tlirty-scven acre site as a residential community 

callcd “Isles at Lago Mar.” 

The project is financcd with two principal loans. Thc first, a senior loan agrcenient (thc 

“senior loan”) dated as of August 23, 2005, was entered into betwccn Vision Development, as 

borrower, and Corn3 Bank, N.A. ( C o w  Bank), as lcnder, in the amount of $49,5OO,OOO. A second 

loan (the “mezzanine loan”) was cntcrcd into among the partics in this litigation, also on August 23, 

2005. Vision Development, as borrower, cntered into the inezzanine loan in favor of Chclscy, as 

agcnt for itself and TMG. Vision Dcvelopment “agreed to pledge and assign to the Agent . . . a first 

priority pcrfected security intercst in the Pledge hiterest [as dcfined in the rnezzanine loan 
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agreement] as collateral sccurity for the payment and perfonnancc O C  all Obligations [ I ”  ( .YW 

C:ornplnint, Ex. A at 2). Pursuant to that agrccrnent, Chelsey and TMG agrccd to lciid $5,4 15,000 

and $S,OXS,@OO, respcctivcly, to Vision Dcveloprncnt. 

Pursuant to tlic iiiczzaninc loan agrcement: 

(b) Salcs of Condominium Units. Prior to thc transfcr of titlc of any 
condominium units, Borrowcr [Vision 13cvelopnicn~] shall, in 
addition to and not in limitation of any other requirements set forth 
herein, satisfy each of the following conditions: 

(ti). The Borrowcr must close on at lcast niiicty-two (92) 
condominium units as follows: (a) on thii-ty (30) condominium units 
within ten ( I O )  busincss days of the first condominium unit closing; 
and (b) on the remailling sixty-two (62) condominium uiiits within 
forty-fivc (45 j business days of thc iirst coiidoininiuiii unit closing, 
with (i) such condominium unit sales involved in thc Mass Closing 
having an averagc price of not less than $220.00 per square foot and 
(iij cach and every condominium unit salc gencrating proceeds 
meeting the requirements of the Senior Loan Documents. The salc of 
the condominium units shall occur on or beforc the datc which is six 
(6) months after the date of the Notcs. 

* * * 

(See id., Ex. A at 29-30 [§ 9 (b) (ii)] [emphasis added]). Similar lanpagge is found in thc senior loan 

agreement, except that thc last scntence is rcad “[tlhe Mass Closing shall occur on or bcfore the date 

which is ten (10) mortths aftcr the datc of the Note” (see id., Ex. C at 37 [(j 9.3 (f)] [emphasis 

addcd]). 

To date, Vision Dcveloprncnt has allcgedly sold fifty-cight condominium units. An 

additional eleven units have signed contracts and deposits, and forty-five units arc currently in the 

process of being sold, that is, dcposits have been rcceived and the contracts are being preparcd. 

By letter dated March 9, 2006, Chelsey notified Vision Developinerit that Vision 

Development breachcd Section 9 (b) (ii) of the mezzanine loan agreement ancl placed Vision 
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L)cvelopment on notice that the dcfendants would cxercisc all “rights, privilcges and rcn-led ics” 

pursuant to thc mexzaninc loan agreenient (SCC id., Ex. B). On March 15, 1006, Vision Devclopnwnt 

responded to Chclsey’s lettcr, indicating that it has coniplicd with the riiezzaniiie loan agreenicnb(t! 

id, Ex. D). 

On March 30, 2006, Chelsey puiportcd to serve upon Vision Development a Notice of‘ 

Disposition of Pledged Interest, stating that Chclsey and TMG intcnded to sell the Plcdged Intcrest 

at a private sale. On April 3, 2006, plaintiff again rcstated its position that it was not in default and 

rencwed its deriiaiid that thc defendants withdraw the Notice of Disposition of Pledged Interest. On 

April 5,2006, Vision Developriient dernandcd the amount the defcndants claim is presctitly duc aiid 

owing and a written cxplanatiori of how the number was calculated. Defendants have ncither 

withdrawn the Notice of Disposition of Plcdged lntcrest nor has provided the amount the defendants 

claim is presently due and owing. 

Plaintiff filed by Suminons and Complaint dated April 12, 2006, alleging a causc of action 

for a declaration as to the terms of the contractual agreements (first cause of action) and for fraud 

(second cause of action). By Order to Show Cause, the plaintiff requcsted, aiid the court granted, 

a temporary rcstraining order prohibiting the disposition of thc Pledgcd lntcrest until after oral 

argument was held. The tcmporary restraining ordcr remains in effect. 

DISCUSSION 

The plaintiff movcs for a preliminary injunction rcstraining the defendants from selling, 

disposing, or othenvisc compromising any Plcdged lntcrest in Vision Development, arguing that the 

defendants have no authority to dispose ofthe plaintiffs l’lcdged Interest and that the plaintiff would 

be irreparably injurcd if the injunction is not granted. 
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A party secking a prclirninaly irijuiiction pursuant to  CPLR 6301 must show “ ( I  ) a likelihood 

of’success on thc merits, (2) irrcparablc injury if  provisional rcliefis not granted, and (3) thai thc 

cqiiitics arc in [its] favor” (J.A. Pwston Corp 1, b’uhric-ation Enlt~rpriscs, In(*. , 68 NY 2d 397, 406 

[1986]). The purposc of a motion for a preliminary injunction is to maintain the status quo until thc 

merits of the case arc heard and determined (id. at 402, quoting Wdki>r Menzoricil Biipti.r& C h d r  

1) Si~unrkr-s, 285 NY 462, 474 [ 194 I 1; see u/so Coirimach Corp. v Fordhnin IIill Ownet:P Cbrp. , 3 

AD3d 3 12, 3 I4 [ I st Dcpt 20041). 

The basic qucstion revolves around thc interprctation of thc contractual agreemcnts bctween 

the parties. At issue is whether Section 9 (b) (ii) noted above, with the six month time period, was 

a "scrivener's error” or was purposely and intentionally placed into the rnczzanine loan agreement. 

Thc defendants arguc that the intcntions ofthe parties were clcar in using the six month time period 

because thc timc framc would protcct their collatcral interests in the property. The plaintiff argucs 

that not only is the defciidants’ interpretatioii of thc provision wrong given the C0n.1. Bank senior 

loan agreement, but also that the plaintiff has in any casc complied with the provisions of the 

mezzaninc loan. 

Whcre “the languagc is clear, unequivocal and unambiguous, the contract is to be interpreted 

by its own language” (WS Assocs. v N.Y. Job Dev. Azith., 98 NY2d 29, 32 [2002], quoting 

Springslwn v Sumon, 32 NY 703,706 [ 18651 [citing Hodgers v Kneefund, 10 Wend 218 ( I  833)]). 

“’[Wlhen parties set down their agreement in a clcar, complete document, their writing should as 

a rule be cniorccd according to its terms”’ (id., quoting Reiss v Fintrticiul P e ~ - i m n m r e  Gorp., 97 

NY2d 195, 198 [ Z O O l ]  [quoting W W N  Assoc. v Ginncontieri, 77 NY2d 157, 162 (1990)l). 

However, if there are any ambiguities in the agrccment, such ambipiities arc “construed against thc 
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draiter" ( I  96 Owners Cor11. v Ilanzyton Mgnzt. Co., 227 A.D.2d 206 [ 1 st Dept 

Streel Co. v 1+5mklirt Ncrt 'I Bank, 37 NY2d 245, 249 [ 19751). 

As iiotcd above, Scction 9 (b) ( i i )  providcs that: 

9961, citing 67 Wtrll 

The B orro wer must c 1 os c 011 at lcas t n i n ct y- two (92 ) con doni i n i u m 
units as follows: (a) on thirty (30) condominium units within ten ( , I  0) 
business days of the first condominium unit closing; and (b) on the 
remaining sixty-two (62) condominium units within forty-five (45) 
business days of the first condominium unit closing, with ( i )  such 
condominium unit sales involved in the Mass Closing having an 
average price of not less than $220.00 pcr square foot and (, i i )  eac11 
and evcry condominium unit sale gciierating proceeds meeting the 
requirerncnts of the Scnior Loan Documents. Thc salc of thc 
condominium units shall occur on or before the datc which is six (6) 
nionths aftcr the date of thc Notes. 

(See Complaint, Ex. A at 29-30) 

Here, the writing is clear, at least to the extcnt requiring the borrower (the plaintiff,) to close 

on at least ninety-two condominium units in the maimer prescribed pursuant to the mezzanine loan 

agrecrnent. As such, within ten business days ofthe first condominium unit closing, thirty units must 

be closed. The remaining sixty-two units must be closed within forty-five days of the first 

condominiuin closing. That part of the provision is plain and simple. 

However, ambiguities pervadc the remainder of the provision, and thc court finds that the 

plaintiff'has made a showing of likelihood of success on the merits rcquiring the issuance of the 

preliminary injunction. For onc, there is an issue rcgarding the clcar intent of the partics as to thc 

six month provision. While the dcfendants argue that the date is clear and unequivocal, the court 

notes that both thc senior loan agreement as well as the mczzaninc loan agreement were signed at 

the sanic timc, employed the same general language, and utilized the same definitions. In rcading 

the contractual agreerncnts, thc court finds that there is a question ofwhcther the intent of'the partics 
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was to use a six month pcriod or a tcn month period oftiine in thc Closing ofthe condominium units. 

Furthenore, thcrc is an ambiguity in the contract as to whethcr Vision Devclopment was 

required to “close” on the condoininium units or, instcad, rnust begin thc “sale” of the units on or 

before the six month datc. The defendants claim that thc plaintiff muxt/o.sc on all the I-equircd units 

within six niontlis of the datc of this agreement. The plaintiff argues that only the salc must begin 

within six months of thc signing of the mezzanine agreement. The court finds both arguments 

probable. Here, the dcfendants’ argument could be considered contradictory to thc language in the 

agrccmcnt, which spccifies that the “sale of the condominiuin units shall occur on or before the date 

which is six (6) months after the date ofthe Notes” (id. [emphasis added]). Assuming that what tlic 

plaintiff avcrs is true, the plaintiff indccd started selling the units before the six months after the datc 

of the iiiezzanine loan, and, accordingly, has complied with the provisions of this agreement. 

The defendants’ argument may also be incornpatiblc with the definition of “Mass Closing.” 

Here, the mezzanine loan agrccment docs not dcfinc “Mass Closing.” As such, the court reviews 

documents contcmporaneously executed to find thc dcfinitioii thereof (see e.g. Nau v Vulcan Rid 

& Const. Co., 286 N Y  188 [1941]). As defined in the senior loan agrccmeiit, a “Mass Closing” is 

the “unconditional d e ,  transfer and conveyyunce of not less than ninety-two (92) Condominium 

Units’’ (see id., Ex, C at 9 [emphasis added]). That definition cnconipasses not only the sale of the 

units, but also the transfcr and conveyance thereof. Even so, the language of the mezzanine loan 

agreement spccifics that the borrower need only start selhzg the units on or before six months of the 

date of the Notes. Therc is nothing in that sentence that requires thc borrower (the plaintiff) to also 

transfer and convey the units within six months of the signing of the inezzanine loan agreement. 

Accordingly, because the plaintiff has begun selling the units within the requisite time period, it 
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could be argucd that the plaintiff abided by the provisions of thc mezzanine loan agrccment. 

Finally, the defcndants drafted the dociinicnt at issue. As such, if there arc any issues i n  ihc 

interprohtioii of an agrecment, any ambiguities arc resolvcd against the drafters (see I Y G  (?w/zcnt..q 

C o t p ,  227 A.D.2d 296). Bccause ambiguities abound the mczzaiiine loan agrcement, which thc 

court at this stage construes against the drafter of the agreement, the court finds that thc plaintiff has 

dcnionstrated a likelihood of success on the merits. 

Anolhcr argument the defendants niakc is that, if the salcs havc occurrcd, Vision 

Development violatcd a sccoiid provision of thc iiiezzanine loan agreement requiring a dcnial of the 

preliminary injunction. Defendants cite Section 9 (b) (1) of thc inezzanine loan agreemcnt, which 

provides that “[b]orrower shall havc provided Agent with not less than ten (10) days’ prior written 

noticc of thc intendcd transfer of title, which written notice shall be accompanicd by all items 

providcd to the Senior Lender” (me Complaint, Ex. A at 29). Howevcr, the court again finds 

ambiguity in this provision, As noted above, an argument can be made that this section onlyrcquires 

the plaintiff to scll a requisite number of units, and not, at the same time, transfer title. Jkre, the 

plaintiff articulatcs that it has sold fifty-eight units. That does not necessarily mean that thc plaintiff 

need transfer title to those fifty-eight units, Indeed, the plaintiff avers that it has not donc so, and the 

defendants havc not shown evidence to the contrary. In construing the document against the drafter, 

thc court finds that this provision does not warrant the dcnial of the preliminary injunction, and, 

indeed, nccessitates the requirenicnt for the status quo to remain pending a deterniination on the 

merits. 

The court also finds that the plaintiff would suffer irrcparable injury if thc injunction is not 

forthcoming. The plaintiff owns in fee simple the parcel of land which is thc subject of this 
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litigation Thc plaintiff has contractiial agreerncnts not only with COI- us, but also with thc 

defendants, third party contractors, and with the future residents of the rcsidential community. 

Indeed, Vision Devclopmcnt stands to lose a great dcal more than thc dcf‘endaiits’ $12 liiillioll stake 

in the pro-ject, including thc loss of thc busincss ( S P P  ’ .g .  Rezrwheiihcq 1’ Y’OWIZ ( y ’ ’ H ~ i / ~ / i r g / ~ ~ ,  1 h 

AD3d ShX, 570 [2d Dcpt ZOOS]). Finally, the court finds that, i n  balancing the equities, thc plaintiff 

would suffcr sevcrc damages outweighing that of thc defendants’ % 12 million in thc project. 

F o r  reasons set forth above, thc court grants thc plaintift’s motion for a preliminary 

i nj u ncti on. 

CONC1,USlON 

Accordingly, it is hereby 

ORDERED that Vision Dcvelopmcnt Group of Broward County, LLC’s inotion for a 

preliminaiy injunction is granted, and it further 

ORDERED that Defendants Chelsey Funding LLC (Chelsey) and TMG Sunrise, LLC (TMG) 

are cnjoincd from selling, disposing, or othcrwise compromising any Pledged Interest in Vision 

Development until the merits of this action are hcard and dctennincd. 

THIS CONSTITUTES THE DECISION AND ORDER OF TI IE COURT. 
,:F-’ / I 

Dated: April 25,2006 
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