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SUI’IEMG COURT OF THE STATE OF NEW YOIiK 
COUNTY OF NEW YORK 

Plaintiff; 

-agai lis t- INDEX NO. 601 630/06 

A’PAIU INTERACTIVF, INC., formerly known as 
TNFOGRAMES INl’EIIACTIVE INC. and 
HASBlCO INTERAC‘TIVE INC’., and 
ATARI, INC., 

Dcfcndant Atari, Inc. movcs pursuant to CI’LR 321 l (a)( l )  and 32 I I (a)(7) for 2x1 order 

dismissing tlic aiiicndcd complaint against j t. 

Backer o u n d 

Plaintiff Thomas Licensing, LLC (“Plaintiff’ o r  “Thomas”) brings this action against 

Atari, Tiic. alleging breach of contract and unjust enrichment and seeking an accounting. 

The facts as plead in thc coniplaint are a s  follows: Plaintiffis onc oftwo exclusive L1.S. 

licensecs of intellcctual properly rights in tlic children’s television ser~es “Thomas c!k Friends” 

iiicluding its feature character, Thomas tlic Tank Engine. 

O n  June 10, 1999, Thoiiias’ prcdecessor-in-interest, Britt Allcroft, Inc., entered into a 

Licensc Agrecnient with Atari Interactivc Inc.’s (“Atari Interactive”) prcclccessor-in-intcl-cst, 

Hasbro Tiitcractive lnc. Pursuant to tlic Liccnse Agreement, Plaintiff allcgcs that Atal-i 

hitcractive was gantcd a liccnsc to develop iiiteracli vc ganics bascd upon the “‘l’liomas & 

[* 2 ]



Friends” scries and the Thomas character. 

Plaintiff furthcr pleads that it entered into a Letter Agreement with Atari hteractivc on 

Septciiiber 1 ,  2001 cxteiiding the tern1 of the license until Dccembcr 31, 2005. 

Uridcr the agreemciit, Atari Interactive was to report sales and royalties owed to Thomas , 

to pay thosc royaltics due and owing, to make ininimuni guaranlecd payments, and to keep 

financial records which Thomas could audit if it so chose. 

In the Spring of 2005, Thomas had auditors perform a Royalty Examination Report of 

Aiari, Inc.’s records which allcgedly revealcd problems in the r-ccord keeping and royalty 

rcportiiig, including under rcportcd sales, unreported sales, and a lhilurc to make minimum 

guaraiitced payments. Thomas alleges Atari Interactive owes ovcr $1 million in royalties, 

intcrest, and otlicr amounts under the Liccnse Agreerncnt. 

Wliilc the agreemcnt at issue is betwcen Thomas and Atari Interactive, Atari, Inc. is a 

nanied defcndant in this action. Plaintiff alleges that Atari, Inc., dominatcs and controls Atal-i 

Interactive and thercfore it may be held liablc undcr an alter ego theory. 

Atart, Inc. makes this instant motion to dismiss alleging that cven accepting Thomas’ 

allcgations as plead i n  the complaint as true, there are no grounds which support the altcr ego 

theory. 

Discuss ion 

On a motion to dismiss pursuant to CPLR 321 l(a)(7), the facts pleaded are prcsunied to 

be truc and accordcd every favorablc inference, allcgations consisting of barc conclusory 

assertions, as well as factual claims cither inherently incrcdible or contradictcd by documentary 

evidence, arc not entitled to such consideration (Qualrochi v C‘itibank, N.A. ,  2 I O  AD2d 53, 53 
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[ 1 st Dcpt 19941.) Pursuant to 321 l(a)(l), a dismissal is warranted if the documentary evidcnce 

suhmittcd conclusively establishes a dcfense to the asserted claims as a matter of law (Leon 

M~lrlincz, 84 NY2d 83, 88 [l994].) 

Choic-e o f ‘ l r r w  

The parties dispute which state law should apply to the analysis of the alter ego claim. 

Plaintiff argucs Delaware law should apply hccausc it is the stale of Atari, lnc.’s incorporation. 

Dcfcndant argues New York law applics because there is a contractual choice of law provision in 

the agreements dcsignatiiig New York law as applicable. 

Gciierally, under New York choice of law principlcs, “[the] law of the stale of 

incorporation dctcrniiiics when the corporate fonn” will be pierced (Nefjer.v Avialion, lnnc., 1’ LHC‘ 

Comm. LLC, 2006 US Dist LEXIS 38972 (SDNY June 12,2006). “For choicc of law 

purposes . . .thc statc of incorporation determines the applicable law” (O’Donrzell~~ Ferro, 303 

A132d 567, 568 [Znd Dept 2003J)(citing Kutz 17 E’nzmett, 226 AD2d 558, 589 [Z nd Dept 19961). 

None of these general cases arc directly on point, however, because they do not address 

the presence of a choice of law clause in the parties’ contractual rclationship. Rather, the issuc 

before this court is which state’s law applies where the place of incorporation of the entity for 

whom thc plaintiff seeks to pierce the corporatc veil, differs from the choice of law provided ibr 

in thc partics contract. 

Defendant cites to a matter whcre the court, having acknowlcdgcd that its rcscarch found 

no case dealing expressly with whcthcr a contractual choice of law provision govcriis the issue of 

disregarding a party’s corporatc form in thc cvent o f a  breach, concluded that the broadly phased 

choicc of law provision governed the alter ego qucstion (Netivoi4- Entc~ip-isc~s, ltic.. v Apha 
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Oif~hort. .. Productions, lnc., 2006 W L  2707335 [SDNY September 20, 20061). On the other 

hand, plaintiff presents a case where thc court d.id apparently address the issue and held, 

“[b]ccause a corporation is a creature of state law whose priiiiary purposc is to iiisulate 

shareholders from legal liability, thc state of iiicorporation has the grcater intcrcst in dcteimining 

when and if that insulation is to he stripped away” (Kalh, Vowhis Cf. Co 1.1 Amcw’ca/z Finunciul 

Corporutiun, 8F3d 130[2nd Cir. 1993])(citing Sovit‘l Pan Ani Travd Eifbrl v Travcl Curnri i i~~~v,  

fnc., 756 F’supp 126, I3 I [SDNY I99l](applying New York conflict of law principles)). 

This court agrees with the court in Kulh Voorhis whereby Ncw York conflict of law rulcs 

require that Delaware law, the placc of Atari, hic.’s incorporation, should apply to the alter ego 

analysis. 

The law of the jurisdiction having thc greatest interest in the litigation [should] be 

applied and the facts or contacts which obtain significance in defining State intcrests are those 

which rclate to thc purpose of the particular law in conflict (/~ztercontitientuI Plannirzg, Ltd. v 

flaystrom, hzc., 24 I W 2 d  372, 382 [ 19691). In this mattcr, the legal issue in conflict is the law 

regarding the alter ego analysis and whcther Atari, Inc.’s corporate vcil should be picrccd. ‘I’his 

is not a general contract issue which would be applicable to interpretation of the govcniiiig 

contract between the parties. As tlic court in Kalh Vourhis recognized, thc law of the state of 

incorporation has the greatcr intercst in deterniining when a veil should bc pierced, “because a 

corporation is a creature of state law whose primary purpose is to insulate shareholders from 

lcgal liability.” ( K d h  Voorhis R. Co 1) Atizcricun Finaticiul Corp. at 132). Accordingly, Dclaware 

law should be applicd. 

Alter ExdArmry clcri~~~s 
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Defendant first moves to dismiss the complaint arguing Atari, lnc. is rieithcr a party to 

the liccnse aLTeemcnt nor the lettcr agreement. Because there is no privity between plaintiff and 

Atari, lnc, thc dcfcndant argues the claims must neccssarily be dismissed. 

Uiidcr Delaware law, it is not nccessary to show therc is fraud in order to pierce the 

corporate veil. Rather, one must show that the company is in fact a “mere instrumentality or alter 

ego of its owticr” (Acriaia Spciali  t w n i  USA, Inc. v Mornene, 202FSupp 203, 207 [SDNY 

20023). Factors to consider include: whcther the corporation was adequatcly capitalized for the 

corporate undertaking; whether the corporation was solvent; whether various corporate 

formalltics were obscrved; and whether, in general, thc corporation simply functioncd as a f x a d c  

for the dominant sharcholder (Id. at 207-208)(quoting Unitid Slates v G‘OICIEI~ Act-ci.s, 117(7.,  702 

F.Supp. 1097, 1 I04[D.DeI. 19SX](applying Delawarc law)). 

In the complaint, tlic plaintiff pleads the following: in ordcr to obtain inibnnation about 

the financial rcports; Thomas was repeatedly shufiled between rcpresentatives of Atari 

Intcractivc and Atari, Inc.; A t a i  lnteractivc failed to pay royaltics at the dircctioii of Atari Inc.; 

Atari Inc. has stated publicly that it nianages Atari Interactive; during the relevant peiiods, tlic 

president, clcrk and all of the directors of Atari Interactivc were and are senior managers, and in 

several cases, directors of Atari, Tnc.; the president, clerk and all directors of Atari Interactive 

have their business addresses at Atari, Inc.’s oflices; and Ata i ,  Inc. has cxcrcised domination and 

control over Atari Interactive (Ch?pZainl f i  39-45). 

At this stage in thc procccding, wlicre only a cogriizablc cause of action iiecd bo plead, 

plaintiff has made enough of a requisite showing to allow thc causes of action against Atari, hic. 

to stand. As alleged in the complaint, Atari Inc. is wroiigfiilly profiting from the sale and 
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distribution of interactive software based upon Thomas Licensing’s intellectual property without 

payng royaltics to lhomas Liccnsing, and because Atari Inc. is dircctiiig Atari lnteractivc to pay 

royalties to othcr licensors while irnpropcrly withholding royaltics owed to Thomas Liccnsing (Id 

71 4 I ,53). 

Atari, Inc., in opposition submits the affidavit of‘ Arhiro Rodriguez, thc vice prcsident and 

controller of Atari, Inc., who afiirms that Atari lntcractivc and Atari, Inc. are scparate and distinct 

entitics. He attcsts that wliilc there may be overlap of principals and shared office space, lhc two 

entities arc not one and the samc. Plaintiff argues, and defendant does iiot dispute i n  its reply, 

that courts must accept thc allegations of the complaint as true and affidavits submitted by the 

defendant arc not properly considercd to refute thc allegations (Henhest & Morrisey, h c .  v W.H. 

Agency, I K ,  259 AD2d 829, 830 [3d Dept 19991). Thereforc, at this juncture, the plaintiff has 

raised a sustainable cause of action, and the motion to dismiss for failurc to plead its alter ego 

claim is denied. 

Furtheiiorc, for siniilar reasons, the agency cause of action limy stand. Where there is a 

close connection bctweeii the rclatioiiship of the two corporations aiid thc cause of action, the 

agency theory applies (SearLs, Roebuck & Clu. v Searxpfc, 744 E.Supp. 1297, 1305 [D. Dcl 

19901). Relevant faclors arc similar to those plcad in the instant complaint, tlnc extent of Atari 

Interactive’s ovcrlap ufofficcrs and directors with Atari, Inc., the division of day to day 

responsibilitics among the entitics, and their methods of financing (Applied Biosy.rtms v 

Cruachc717, Ltd., 772 F.Supp. 1458, 1463 [D.Del. 1991 1). As plcad, the allegations reveal two 

cntities that are closely relatcd. Atari, Inc. manages the day to day operations of Atari, 

Interactive, the two entities havc overlapping board incmbers and directors, and tlicrc is an 
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ad.mission that Atari, Inc. and Atari Interactive havc a management agreement betwccn them. 

Thereforc, the agency cause of actioii will not be dismissed. 

IJn j u s  t I3 i rich nz tw t Cla it n 

Plaintiff allegcs unjust enrichment against Atari, Iiic. bascd on the following theorics: 

Atari, lnc. received and accepted services from Plaintiff's perforrnancc of the agreements; Atari, 

Inc. unjustly bcneiitted through marketing and distributing the licensed products for Atari 

hiteractivc, and Atari, Inc. uiijustly bencfitted from not paying royalties. 

The defendant argues this cause of action must be dismisscd and primarily bases his 

argument on the License Agrecmcnt and the Lettcr Agreement. Dcfcndaiit argues Atari, lnc. is 

not a party to the Agrccinents and thcrcfore received no bcneiits. 

Unjust enricliment is properly plead where it is stated that the plaintiffs havc propcrly 

asserted that a benefit was bestowed by the plaintiffs and the dcfendants obtaincd such bencfjt 

without compensating the plaintiff (Sergmnts Benevolent Assoc. Annuity Fund v Rtcnch, I 9 

AD2d 107, 1 I 1 [l st nept 20051). 

The benefit bestowed upon Atari Inc. is its use of the illustrations, trademarks, and 

inaterials relating to the Thomas the Tank Engiiie character to design, develop, manui'acture, 

distribute, promote and scll interactive software based upoii the character. hi return Thomas 

Interactive was to receive payment of royalties and minimum guaranteed payments. Plaintiff 

pleads that both Atari, h c .  and Atari Interactive were enriched by their receipt of income from 

the sale arid distribution of thcsc products. 

Dcfeiidant argucs Atari, hic. had no expectation ofpayment bccause it was not a party t o  

the relcvant agreements. However, this court has already found that plaintiff has properly plead 
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its allegation that Atari, h c .  excrcised domiiiation and control over the busiiicss of Atai-i, 

Interactive. Furthcrrnore, an unjust enrichment claim may be plead against a party even in the 

absence of an agreemcnt (Goldnzan 17 Melropolitan LZfk Ins. Co., 5 NY3d 56 I ,  572 [ 20051). 

Therefore, thc motion to dismiss the unjust enrichmcnt claim is dcnied. 

A cco u n I in ,q 

Dcfendant also mows to dismiss thc cause of actjon for an accounting. The contractual 

provisions of the agreement provide plaintiff with the right to inspcct Atari Interactive’s books. 

Lkfendani argues there is 130 right to an accounting becausc therc is no fiduciary relationship 

between ‘I’hornas and Atari, h c .  While gencrally the right to an accounting is present only when 

there is a fiduciaiy rclationship bctwecn the parties (See Saunclers v AOL Time Warner, lnc., 18 

AD3d 21 6,2 17 [ 1 st Dept 2005]), the right in this matter was created through the contractual 

provisions 01 the relativc agcemcnts. Thomas has a right to an accounting wit11 respcct to Atari 

lnteractive. Furthcrrnore, bccause thc plaintiff has propcrly plead its alter cgo claim this cause of 

action may be enforced by Atari, Inc. as well. Thercforc, thc motion to dismiss this causc of 

action is dcnied. _. .,+ 
*Cc - #  

Dated: 

Therefore, 

Novcmber 

based on 

30,2006 

thc 

Conclusion 

foregoing, the m o t i on to 

J.S.C 

x 
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