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STATE OF NEW YORK
SUPREME COURT COUNTY OF WAYNE

SHARON P. YOUNGMAN and
OLEN J. YOUNGMAN,

plAinriffil."

-YO-

STEPHAN R. SANKO and
ROCHESTER GYNECOLOGIC AND
.oBSTETRICS ASSOCIATES, P.C.,

Dei_Is.

FILED
1U1IIAPR 12 P12'S1

DECISION and .oRDER
Index No. 47921

APPEARANCES: Davidson, Fink. Cook. KeJJyand GaIbndh. LLP
Paul D. KeJJy. Esq.
for the Plaintiffs

Ward, Norri •• HeUer & Rf:idy,LLP
Eric J. Ward, Esq.
for the Defendants

PRESENT: Hon. Dennis M. Kehoe
Acting Supreme Court Justice

The above named Plaintiff. have moved Corau Order pumumt to CPLR §-4404(a)setting

oside the jmy .mUd entered in this action after trial, vmich determiDcd that the Defendants were

not negligalt. The DefeDdaots have <>pposedthe motion in i•• entirety, maintaining that the

verdict was COtI"Cd.

This medical maJpraclice action is based on the Plaiatill"s claim that the medical ••••

provided to the Plaintiff Sharon Youngman by SliOphcnR. Sankn, M.D. on a date approximately

one week following the1rinh of her third child •••••negJigcot and coos1ituted a departure &om a

~
i
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JeCeiV1:dodcquate medication was a question fur tbc i"", that there was amp!e evidence 10

support their concJwion as to the medication', adequacy, and that Dr. Sanko's action, were in

c:onf."",...,., with ac<:eptable medical care.

The P!ahrtifi's argumen~ succinctly ,IDled, is that a i",,'. verdict must be SOl aside as

againslthe wdght oflM evidence where no W:r in~tion oflM evidence supports the i",,',
CODCiusion,or iftbe vonIkt i. one tIIaI =sonable penons could not have m>dered_

receiving con!1ioting evidence (Citing Sm:>ID" NatI()fI(Jl Fuel GDs CorJ1,.292 ADU 807 [4"

Dej>t,2002]). Howev •••, it is equally well-eslabJished that a court cannot substitute its judgment

furtbat of the jbrJ', and must a=mI considerable defmnce to tbcjury's interpretation of the

evidel1ce and its resolution of ctedibility issue, (See, e.g. ColalloDev. Kil.". 303 AD2d 846 [3"

Dept, 2003]). Coof1ioting testimony ofwimesses, both Jay and expert, can give rise to issues of

C<edibilitywbose determination is within the province oflM i"". (See 0.-1111;;Y. Taefl. ]3 AD3rd

125, [4" Dept, 2004)).

The Court bas <eviewed the trial tostimOllYat leugth. and _ that it cannot be said that

the jwy verdict could not have been reached on any fair inteJpretation of the evidence (See Shea

v. M""'l1 307 AD2d 708 [4" Dept, 2(03)). The i"" obviously cIetennined thet the procedmes

followed by Dr. Sanko during the second D & C did DOtconstitote neg\igeIIce and that the fa<:t

that the Plaintiffwu not administered additional medication did not repre'ent a departun! from

m established standard of good medical care. (Other alleged •••• ofnegligcnce 00 the part of the

Defendant were also meutiooed in the PlBiDtifI's moving popen, but these allegations are also

found to be insufficiently supported by the evidence to constitute a basis for reversal.)
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suft'eriDg aIId discomfort. She also m,,;_s that she advioed the doctor and his sbdfthat tbe

effects of the medication bad worn off, but was advised 1bat no other medication was available.

At trial, the Plaintiff's witnesses testified that the Defendant's octions were negligent in

!bat: the proc:edun: shooId no! have been porfuuued at the Defendant's olli.,.; OIIIyone D " C

should have been performed em the date in question; the proc:eduIe should have initially been

- ..•..-,ed under ultrasound guidsnce; the procedures sbould bove been performed aseptically;

the Plaintiff should have been odministeml additional sedative aIId pain medication priorto tbe

second pro<:ed•••. Ncvertheless, despite the PlaimitI's argumentI, the jwy found that the

Det'endant was not negligent, and the issues of proximate cause and damages were therefore

never coosidered. The PJaDltiffmaintaimr that the DefeDdant's negJisence was established as •.

matter oflaw, aDd that the vetdict was against the weight of the evidence, tber<by requiring a

new trial in the interesb ofjustic.e.

In response, the Defendant maintains that tbe Plaintift's upments on dUo monon ate

•••- ••.• solely to the filet Dt. Sanko', fiIilun, to admini_ additional medication to Mrs.

Youngm9rt prior to the second D &. C constitlIted negligence as a matter of law. However, the:

Defendant mainWns that the Plaintitr, wi••••••• failed to •••• blisb the existen<:e of a standan!

of medical care requiring the administration of sedative and pain medication prior to a aecond

procedure. The Defendant also maintains that !be Plaintiff did no! establish that she was. in fict,

iDedcquately •• dated prior '" the second D "C. There was testimony that the drugs

a"min;9tered have a "baJf-life" which should have rendered them effective for purposes of the

second procedure. The Defendant also points to numerous discrepancies in the tesIimoay of!be

Plaintift's wi1nesses •• guding the objective signs of pain allegedly demonstI1l!ed by the Plaintiff

during tbe procedure. In short, the Defendant _<Is that the Wue aI _ the Plaintiff

---------------------------------------------------------------------.
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recognized SWldard of good medical practice.

The _ in question involved 1heperfonnmce by Dr. Sanko of two diIa1ioDand

cumtage (here_referred to as"D &: C'~ proced1m:s on the some dale at his office.

Specifically, Ibe Plaintiff maintains that Ibe Defendant •••• negligent when be failed to

administer to 1he PJainDff sufficient medication to sedate and provide pam relief for his pstient

during !he ••••• nII pmcedure.

Following !he birth of !he Plaintiff', child, Dr. SIIIIIcodetermined !hat Mrs. Youngman

had "retained placental tissue". Thczefore. an oUlp8tient D &: C was scheduled at 1he doctor's

office at 2:00 p.m. to remove !he tissue. Prior to commencing !he actual procedure, Ibe Plaintiff

leceived 50 mg. ofDcmerol and 2 mg. ofVer.lcd intravenously for sedation and pain relief, as

well as an injection of J0 co of 1% Zy10caine as a paracervical bloclc. The first D &: C was

concluded at approxim:dely 3:25 p.m., and !he Plaintiff's husband joined his wife in the

t:reatmentroom.

However, Ibe tesIintony shows !hat the Plaintilfbled heavily foJIowina the completion of

!he lir.rtpmcedure. A portable _ machine was tb..t.fo.e bmught to Ibe treatment room,

and Ibe Defendant conoluded !hat placental tissue remained in !he Plaintiff', uterus and !hat a

second D &: C was I"'\uired. which was subscqumt1y perfo,,,,ed under real-time ultrasound

guidance, commenoing at approximately 4:00 p.m. It is unccntrovened !hat no one

administered any sedative or pain medication to the Plaintiff prior to this second procedure.

At trial, !he Plaintitftestified!hat she had "vivid and homole" recollections "f!he second

procedure (unlike !he first procedure, due 10the amnesia etf_ of the drugs initially

administered). The Plaintiff maintains that:she was acutely conscious of the movements and

sounds associated with the procedure, and that she experienced extreme and conscious pain.
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Therefore. this COurtfiod. that the determination of the jury was not against the weight of

the evidence,. and accordingly, the Plaintiffis Dot entitled to a new trial. The Plaintiff's motion

pumw1I '" CPLR §4404 is therefore denied.

This decision shall constitute the Order of the Court.

DATED: Z.March _.2006.
Lyons, New York. (

Hon. Dennis M. Kehoe
Acting Supreme Court Justice
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