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Index No. 601349/2006 

DECISION AND ORDER 

SUVREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: IAS PART 3 

RICHAIiD N. FOS‘I’ER, 
X ............................................................................ 

P 1 ain ti ff, 

-against- 

BRUCE KOVNER, ROBERT WILSON, CAXTON 
HEALTH HOLDINGS, LLC and CAXTON ASSOCIATES, 
INS. ,  

Defend ants . 
X ________________________________________-_---------_--_-_-----------_--_-_-_ 

KARLA MOSKOWTTZ, J.: 

Plaintiff Richard N. Foster (“Foster”) SUCS defendants for the bencfits of his contributions 

and cfforts in helping defendants create defendant company Caxton Health Holdings, LLC 

(“CHH”). Specifically, Foster sues defendants Brucc Koviier (“Kovner”), Robcrt Wilson 

(“Wilson”), CHH and Caxton Associates, Inc. (“Caxton”) for breach o i  coiitract, unjust 

cnricliiiicnt, proiiiissory estoppcl, brcach of fiduciary duly, tortious interfercnce with prospectivc 

business relations and tortious interference with coiitractual rclations. 

By this iiiotioii (sequence iiumber O O l ) ,  dcfendants move to dismiss the complaint 

pursuant to CPLR 321 1 (a)(l), ( 5 )  and (7) on the grounds that documentary evidence contradicts 

plaintiffs claims, the Statute of Frauds bars plaintiffs coiitract claims and the complaint fails to 

state a cause of action. 

FACTS 

The court derives the following facts from the complaint and other documents that the 

parties subniitted on this motion. 

Plaintiff Foster is a business coiisultant and advisor who specializes in hcalthcare and 

privatc cquity consulting. Prior lo his involvement with CHH, Foster was a Seiiior Partner and 
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Dircctor at McKinscy 62 Coinpaiiy (“McKinscy”), where he worked lor thirty years. Delendant 

Caxton is in thc busiiicss of managing investment hedge funds. CHH nianages a new group of 

invcstnicnt funds focuscd on the healthcare sector and is an “autonomous part of the Caxton 

faiiiily of funds.” (Complaint, 1111 3, 1 1). Defendants Kovner and Wilson are principals of CHH. 

Kovner is also the founder and chairman of Caxton and Wilson is also the chainnail of CHH. 

Foster is also a founding investor of Snyla, another company, not a party to this action. 

Foster invested in Synta through Mountain Trail Investment Co., (“Mountain Trail”) a company 

that Foster co-founded. Foster was an origiiial member of Synta’s Board of Dircctors. 11 is 

unclear from the papers how long Foster was a board member, but eventually “Fostcr resibmed . . 

. although he remained an investor and continued to participate in board meetings.” (Complaint, 

7 27). Kovner and Caxtoii were also iiivestors in Synta. Foster became acquaintcd with Kovner 

through thcir activitics at Synta, whcrc Kovncr was a member of the Board of Directors as well. 

Fostcr claiiiis that, in 2003 he %onceivcd of an investment structure to capitalize on the 

cxpanding healthcare opportunities” aiid that he shared his ideas with Kovner who later proposcd 

that Foster and Koviier jointly implement Foster’s ideas. (Cornplaint, 7 3). Foster claims that on 

January 6, 2004, Kovncr invited Foster to his office and told Foster that Kovner’s company, 

Caxton, would bc intcrcstcd in Fostcr’s “healthcare investineiit entcrprise.” (Complaint, 7 30). 

Later during that meeting, Foster claims that Foster and Kovner began to lay out a structure for 

the venture. They agrccd that the “venturc would nianagc an initial four funds: a hedgc fund, a 

long-only fund, a privatc cquity fund and a venturc capital fund.” (Complaint, 7 3 1). 

Foster also allegcs that he and Kovncr thought it would be useful to find a third person to 

liclp start up tlic vcnturc. Fostcr suggcstcd that thcy bring Wilson on board, a reccntly retired 
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Vicc Chairman of Johnson & Johnson. Fostcr subsequently brought Wilson into the plantiing 

and “the three collaboratcd in the establishment of CHH, a new group of funds.” (Complaint, 11 

3 j. Foster alleges that “Foster, Wilson and Kovner, the latter acting on his own personal behalf 

aiid on bchalf of Caxton Associates, LLC , , , agreed that Foster and Wilson would be co-equal in 

the new enterprise, sharing responsibility for all major decisions at CHH. They also agreed that 

Foster aiicl Wilson would bc compensated equally.” (Complaint, 11 4). 

Fostcr, Kovner and Wilson “expcctcd that CHH would take at least two to three years lo 

gct off thc ground.” (Complaint, 11 35). They estimated that after the first few years, thc CHH 

funds would rcturn approxiniately 20% per year. According to Foster, Kovner’s responsibilities 

were to includc setting general risk parametcrs to guide CHH investment strategy, while Foster 

and Wilson were to liavc discretion over CHH’s daily operations. Fostcr agreed to a s s m e  major 

respoiisibilities iii thc dcvclopment of CHH including cstablishing C m ’ s  offices, developing the 

jiifkastructurc and facilities of CHH, recruiting CI-IITs kcy employees aiid lcading CHH in its 

elforts to raise $1 billion in invcstment funds. 

As to compensation, Foster claims that hc, Kovner and Wilson met on March 11, 2004 

and agreed that each would hold the same 10% equity interest iii CHH and receive the same 

annual compensation of $1,000,000. Kovner allcgedly promised to write a letter describing the 

teiins of coiiipensation for Wilson and Foster. Kovner ncvcr created any formal agreeinent 

despite continucd assuranccs that a formal written document “embodying the tenns of his 

coinpensation would be forthcoming.” (Complaint, 11 6). 

Although thc paitics did not enter into any fornial written agreemcnts outlining the 

alleged joint venture or the ternis of compensation, Caxton scnt Foster a letter on March 18, 2004 
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(“March 18th Letter”) that providcd, 

Dcar Dick: 

We are extremely plcased with the progress we arc making in thc Caxton 
Health Holdings projcct. While there are numerous, substantive issucs remaining 
to bc rcsolved, we would like to coiifinii our agreement concerning the following: 

1 .  At commencement on April 19, 2004, you will assume the position of 
ChieCExecutive Officcr of Caxton Health Holdings LLC (“CHH”). . . 

4. We agree that the lull dctails of your compeiisation (including tenns for 
continuation, expansion and termination of cmploymeiit) nccd to be 
workcd out and will depend 011 multiple factors. Wc agree that 
your initial compcnsation by CHH will includc a base salary of $500,000 
pcr annum and a draw of $500,000. The draw will bc netted against any 
other compensation (other than the base salary) you may earn. The base 
salary and draw will be payable concurrently on a semimonthly basis, 
with thc initial aggregate gross (i.e. prctax) payment of $38,461.54 
payable on or about April 30,2004. 

We remain very enthusiastic about thc potential for this projcct . . 

(Notice of Motion, Exh. A). Foster docs not claim that this letter constituted any sort of formal 

written agreement between the parties. 

According to Fostcr, at the meeting on March 11, 2004, Kovner asked Foster to start 

working on C H H  immediately. Although Foster had promised McKinsey that he woiild stay 

though the end ofthe year, Foster asserts that “in reliance on Kovncr’s promises and 

representations, Foster arranged to leave McKinscy nine months earlicr, thereby lorgoing a 

substantial salary arid share of McKinsey profits.” (Complaint, 11 41). Fostcr claims that 

iimnediately after leaving McKiiisey he began to establish business rclationships with key 

investors for CHH. Foster alleges he “pcrsonally brought in excess of $35O,OOO,OOO from 

various iiivestors iiicludiiig The Blackstone Group L.P., Societc Generale and Papaniarkou Assct 
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Maiiageiiient, the U.S. arm of a group of wealthy European iiivcstors.” (Complaint, 11 49). Fostcr 

also coiitcnds that he raised an additional $450,000,000 from existing Caxton clients, while 

Caxton provided $200,000,000. Foster claims that duc to his efforts, CHH achieved the target of 

raising $1,000,000,000 by December 3 1, 2004. 

Dcspi te Kovner’s alleged promises that “documentation of the partnership agrccment” 

was forthcoming, Koviier tenniiiatcd Foster’s employment as CEO of CHH on July 29,2005. 

(Complaint, 1/11 54, 59). Since Foster’s tcrniination, Foster alleges dcfcndants have dcnied him 

thc pl-oniised equity interest and have discontinued the annual $1 million payments. 

Scparate from his claims lor cornpcnsation, Foster alleges that defendants interfered with 

his relationships at Syita. Fostcr claims that lie was supposed to serve as an advisor to Synta’s 

Board of Directors and receive a ycarly salary of $40,000 for l i s  rolc as advisor. Fostcr alleges 

Ihal LLcounsel for Syila drafted an agrccnient providing for Foster’s appointment as an advisor 

representing Mountain Trail Jnvestment Co.” and that “the draft agreement was sent to Caxtoii 

lor approval.” (Complaint, 7 68). However, Foster contends Caxtoii licld the agreement and 

refiised to coiisent to Foster’s appointmcnt as an advisor because Caxton felt Fostcr did not have 

sufficient time to serve as both an advisor at Synta and the CEO of CHH. According to Foster, 

after his termination on July 29,2005, Foster attempted to cxcrcise “the contractual right of 

Mountain Trail to noniinatc a director of Synta” and that Foster nominated IiimselC Thcreafter, 

the founder and Chairman of Synta, Keith Collust (“Gollust”) informed Foster that his 

nomination “wo~ild not be honored as long as Foster was ‘causing troublc’ and ‘being hard to get 

along with’ at Caxtoii.” (Complaint, 11 7 1 ). Mountain Trail eventually iiominated another 

individual to serve OII the Synta Board of Dircctors. 
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DISCUSSION 

On a inotion to disiniss, a court will “accept as true the facts as alleged in the complaint, 

accord plainti€k the bciiefit of every possible favorablc inference, and dctennine only whether 

the facts as alleged fit within any cognizablc legal theory.” (Ark Bqwzt  Purk Corp. v Bryant 

Park Kcstomtiotz Corp., 285 AD2d 143, 150 [lst Dept ZOOl]). The applicable standard in mling 

011 a motion to disiiiiss is “so liberal that the test is simply ‘whether the proponent oP the pleading 

has a cause of action,’ iiot even ‘whether hc has stated one.”’ (Wiemr v Laznrd Freres d Co., 

672 NYS2d 8, 13 [ 1st Dept 19981 [citations omitted]). 

1. First Cause of Actioii: Breach of Contract (Compensation Agreement) 

Fostcr allcges that he, Kovner, CHH and Caxton entered into an oral compensation 

agreement on March 1 1, 2004 for Foster’s compensation of “$1,000,000 per year plus a 10% 

equity in  CHTT in consideration for his work as CEO of CHB.” (Complaint, 11 76). Foster claims 

defendants brcachcd the t e r m  of the contract by refusing to pay Fostcr the promised equity 

interest arid %casing paynent of the $1,000,000 per ycar that was promised.” (Coniplaint, T[ 79). 

Foster also argues that the Statute of Frauds is inapplicable because the measure of his proiniscd 

compensation “was fixed and earned” during a one-year period and dcfendants’ obligation to 

continue making these payments does not bring the oral agreemcrit within thc one-ycar 

proscription of thc Statute of Frauds. (See Crori v Hurgo Fubrics, 91 NY2d 362 [ 19981). 

Defciidarits argue that the March 18th Letter is documentary evidencc that proves there 

was no clefiiiilivc agrceincnt bctweeii the partics. In addition, dcfendants argue that, if thc court 

detciinines there was an oral agreement, thc allcged oral agreenicnt was iiicapable of 

perIorinwcc within one year and thus fails to satisfy the Statiitc of Frauds. Specifically, that 
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Foster secks, “further annual payments indefinitely” and “assuming arguendo that such an oral 

agrccmeiit existed (and it did not), it is unenforceable under New York’s Statc of Frauds, becausc 

it  patcntly could not bc perfornied within one year oi‘its making.” @lemorandurn of Law in 

Support oi‘Motion to Dismiss, pp. 10-1 1). 

The elements of a breach of contract are the cxistciice of a contract, plaintifrs 

performance under the contract, defeiidants’ breach of that contract and resulting damagcs. (See 

Furiu v Furia, 1 I6 A02d 694 [2d Dept 19861; Kaplan v Jones, 2006 WL 1440874 [Sup Ct, N Y  

County, April 18, 20061). To asscrt a cause of action for breach of contract, a party must allcge 

the breach of a specific contractual provision. (Krclus v Visa Intl. Sen. Assn., 304 AD2d 408 [lst 

Dcpt 20031). 

Here, thc March 18th Lettcr that provides, “we agrcc that the full details of your 

compensation . . . need to be worked out and will depend on niultiplc factors,” does not bar 

Fostcr’s breach of contract claim as a matter of law. An agreement may exist even where parties 

acknowledgc that they intcnd to subsequently finalize the details of thc agreement. ( S E E  Richhell 

hqb. Scn~s., Inc. v Jupiter Pcrrtncrs, LP, 309 AD2d 288 [lst  Dept 20031). 

In addition, acccpting plaintiff‘s allegations as true, Foster sufficiently alleges the 

existence of an oral agreeniciit. Foster allegcs that the parties entcrcd into an oral agreement on 

March 1 I ,  2004 and relics upon the spccific provision in thc oral agreement that provides his 

compensation would be “$1,000,000 per ycar plus a 10% equity in CHH in consideration for his 

work as CEO of CHH.” (Complaint, 11 76). Foster alleges his perforniaiice under the agreement 

as well as Kovner, CHI3 and Caxton’s breach of thc agreement “by refusing Mr. Foster his 

promised equity interest in CHI4 and ceasing paynieiit oithe $1,OOC~,000 per year that was 
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promised.” (Complaint, 77 78-79). Fostcr also alleges damages resulting from the breach 

“rellecting the value ofhis 10% share in [CHH] . , , and his $1,000,000 annual payment.” 

/Complaint, 7 80). 

Although the March 18th Letter defendants proffer does not preclude Foster’s breach or 

contract claim, the court must turn to whether the alleged oral agreement satisfies the Statute of 

Frauds. General Obligations Law, 5-701 (aj(1) provides: 

Every agreement, promise or undertaking is void, unless it or some 
note or memorandum thereof be in writing, and subscribed by the 
party to bc charged . . . if such agreement, promise or undertaking . 
. . [b]y its terms is not to bc pcrformed within one year from the 
inakiiig thereof. . . 

( N Y  Gen Oblig Law 6 5-701[a][l]). Thus, a promise or agreement for compeiisation that cannot 

be perfonned within one year must be nicrnorialized in writing and signed by the party to be 

charged. Nothing shoi? olfull pcrforniance by both parties will take an oral contract out ofthc 

Statute of Frauds and “both parties must be able to complete thcir perfonnaiice of the contract 

within one year.” (Sheelzy v C1lff.d Chance Rogers & Wells LLP, 3 NY3d 554 [2004]). 

Here, the alleged oral agreement for compensation falls within the Statutc of Frauds 

because full performance of its tenns is not capable within a one-year period. Although Fostcr 

argucs that his nicasure of compensation was fixed and thereforc, defendants’ obligation of 

payment was capable olperlomancc within one year, Foster adinits that defendants would have 

to continue annual coinpensatioii paymciits to Foster for the duration of the joint venturc, that has 

already exceeded one year. (SEE Transcript of Oral Argument, pp. 16-1 7). Therefore, pursuant 

to the oral agreement, the co~npc~isatio~i that Foster seeks from defcndants requires dcfendants to 

continue performance for a period exceeding one year and Foster’s allegation of unilateral 
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perfoniiance does not take the agreement out of the Statute of Frauds. 

Defendants’ reliance 011 Ci-on is misplaced because Crurz involved an at-will employiicnt 

agrcciiiciit with a one-time payment o f a  bonus that could not be calculated until after the passage 

of a year. (See 91 NY2d 362). Hcrc, Foster alleges that the oral agreemcnt requires dcfendants 

to pay Foster an amiual compensation of $1,000,000 for as long as thc fiind coiitinucd to exist. 

Thus, dcfcndants would have an ongoing obligation to pay Foster that they cannot terminate. ((7’ 

Grossherg v Double II. Licensirig Corp., 86 AD2d 565 [ 1 st Dept 19821). 

Although Foster alleges that thc 10% equity in CHH became duc during tlic one year that 

1ic allcgcdly pcrforrned under the oral agrccmcnt, as discussed more completely below, Foster’s 

performance under the teimis of the alleged joint venture agreement was to exceed a one-year 

period. Therefore, the alleged oral agreement for 10% equity in exchange for Foster’s 

contribution of “business concepts,” “labor,” “personal services” and “managing the day-to-day 

opcratioiis of C'J-111," was not capable of being perfomcd within one year. (See Complaiiit 1111 5 ,  

7, 85) .  

Accordingly, tlic court grants that part of defendants’ niotion to dismiss the first cause of 

action. 

11. Second Cause of Action: Breach of Contract (Joint Venture or Partnership Agreement) 

To support this cause of action, Foster claims that hc and Chxton, Kovner and Wilson 

“agreed to be associated in a joint venture or partnership to found CHH” and that “the parties’ 

subscquent actions in planning the veiiturc and running it together show their continued intcnt to 

act as joint vcnturcrs.” (Complainl, 7 84). Foster contends that he pcrforrned his dutics under tlic 

alleged agreeiiieiit and that Caxton, Kovner and Wilson “materially breached the exprcss tenns of 
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this contract and its iinplicd obligatioii of good faith and fair dealing by rcfusing Mr. Foster his 

equity interest in the joint venture and ceasing paymcnt or  the proniised $1,000,000 per year.” 

(Complaint, 7 S9). Defendants argue the March 18th Letter is docuinenlary evidence that proves 

there was no dcfinitive agreement between thc parties and the Statute of Frauds precludes this 

claim. 

As discussed previously, thc March 18th Letter does not preclude a claini for breach of 

contract. Howcver, while an oral agreement to create a joint venture niay be sulficient, the 

agrceinent must satisfy the Statute of Frauds. (See Rothfield v Clinger, 91 AD2d 939 [ 1st Dept 

19831; Sugcrr Creek Stores, Inc. v Pitts, 198 AD2d 833 [4th Dept 19931). “In determining 

whether an agrceinent can be fully performed within a year, courts must consider the duration of 

the entire agrceinent and not mcrely a single phase.” (RTC Properties, 1 1 7 ~ .  v Rio Resources, 

Ltd. ,  295 AD2d 2S5 [ 1st Dcpt 20021 [citing Duruntc Bros. Constr. Corp v College Point Sports 

Assit., 207 AD2d 379 [2d Dept 19941). 

While Foster argues that he performed his obligations under the joint venture agrecmeiit 

within one year (see Memorandum of Law in Opposition to Motion to Dismiss, p. 9), thc 

complaint’s allcgations support the iiiferencc that his obligations under the alleged joint venture 

agrccment were to continue beyond a oiie year pcriod. Thc coinplaint alleges that Fostcr and 

dclendants discussed that “CHH would takc at least two to three years to get off the ground” and 

that “during thc iirst two years of this formative stagc, the enterprise would not be expected to 

show a profit.” (Complaint, 71 35). Further, the coinplaint allcges that part ofthe agreement to 

entcr into the joint venture included Foster’s promise to “assuine major rcspoiisibilities critical tu 

the development and eventual success of CHH, in addition to inanaging the day-to-day 
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operations of CHH.” (Complaint, 71 5) .  Foster continued to perhrm these duties, pursuant to the 

allcgcd oral joint venture agreement, beyond the first twelve months of CHH’s operation. 

Thercforc, thc alleged joint venturc agreement, by its tcrnis, could not be performed within one 

year. Becausc thc alleged joint venturc agreement “was not to be perfornied within one year” it 

is thus baired by thc Statutc of Frauds. (See e.g. Chow v Anew XCVIIL Inc., 30 AD3d 253 [ 1st 

Dept 2006J). 

Accordingly, the court grants that part of defendants’ motion to dismiss the second cause 

of action. 

111. Third Causc of Action: Unjust Enrichment 

Fostcr claims that defendants have been unjustly enriched by Fostcr’s contributions to 

CHI4 and thc funds that Foster raised for CIIH. Further, that “it is against equity and good 

coilscience to pcrmit CHH, Caxton and Mr. Kovner to retain that portion of thc monies thcy owe 

to Mr. Foster in  exchange for his original busincss ideas, work, labor, services and personal 

busiiicss contacts.” (Complaint, 7 96). Dcfcndants argue that this cause of action is merely a 

restatement ol‘Foster’s breach of contract causes of action and that Fostcr may not assert an 

unjust  enrichment claim to circumvent the Statute of Frauds. 

To support a cause of action for unjust enrichment, a plaintiff must plead that plaintiff 

conreen-ed a bciicfit upon defendants and that dcfcndants will obtain that benefit without 

adequately compeiisating plaintiff. Further, plaintiffs must plead that dcfendants havc reaped thc 

benefit, and cquity and good conscience require restitution. (KoysSv Corbett, 10 AD3d 248 [ 1 st 

Dept 2005l). Although thc Statute of Frauds is not always an automalic bar to a cause of action 

for unjust enriclment (see RTC Properties, Inc. v Rio Resources, Lid., 295 AD2d 285 [ 1 st Dcpt 
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2002]), a plaintiff may not use unjust enrichment to circuinvent thc Statute of Frauds. (See JE 

Capild Iitc. v Kurp Family Assoc., 285 AD2d 361 [lst Dcpt 20011). 

Under the first two causes of action for breach of contract, Foster seeks damages for 

defcndanls’ alleged promises of $1,000,000 pcr year and 10% equity interest. As discussed 

prcviously, those causes of action fail because they do not satisfy the Statute of Frauds. The 

specific allegations that underlie the breach of contract claiins are that Fostcr contributed the 

origi iial busincss concept, managed day-to-day operations, recruitcd employees, and provided 

business contacts. (See Complaint, 11 46). Foster contends he performcd all those duties 

(Complaint, 1111 78, SS), and he repeats these allegations for his unjust cnriclunent claitn 

(Complaint, 11 03 [alleging the samc contributions of “original business idea, work, labor, 

services and pcrsonal business contacts” that plaintiff did for the breach of contract claim]). 

Bccause thcse allegations could not support breach of contract claims, they cannot also scrvc as a 

basis lor an unjust enriclunent claim. Further, Foster admits that CHH paid him his 

compensation up until the datc of termination on July 29,2005. (Complaint 7 6 1). Therefore, 

defendants did adcquately compensate plaintiff for the bencfit he conferrcd, so plaintiff has no 

cause of action for unjust enrichment. 

Fosler also allegcs that he is entitled to a percentagc of the investnicnt h d s  he raised. 

Foster alleges that “alternatively, Mr. Foster should be entitled to compensation lor his role in 

raising the $ I  ,000,000,000, which would bc between $10,000,000 and $20,000,000 under 

prcvailing industry standards (1%-2% of the funds raised), plus a trailer of twenty-fivc ‘basis 

points’ on the value of the invested funds tliereaftcr, likely to exceed 

(Complaint, 7 98). This allegation is scparale from those allegations 

$2,500,000 per year.” 

that Foster asscrts to 
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support his breach of contract claims. In Andrews v. Ccrherus Purtners, the court concluded that 

any argument that plaintiff was cntitled to a 15% equity intcrest as a rcsult of the infomiation he 1 L  

imparted to defendant concerning the business that it eventually purchascd is barred by General 

Obligations Law 55-701 (a) (10). , . . ” (Andrews v Ccrherus Partners, 271 AD2d 348 [ l  st Dept 

ZOOO]; see also Kuhl Y Piutelli, 31 AD3d 1038 [3d Depl20061 [finding that, under General 

Obligations Law $5-701 (a) (l), plaintiffs’ claim that defendant orally agreed to pay plaiiitiffs a 

10% interest in their new venturc for preparation of a business plan and contacts with prospcctive 

investors fell under the Statute of Frauds]). Therefore, thc Statute of Frauds does preclude tlis 

part of Foster’s claim for unjust enrichment. 

Accordingly, the court grants defendants’ motion to dismiss the third cause of action. 

The court must also detcrinine whether Foster may maintain this cause of action against 

individual deleendants Kovner and Wilson. Defendants coiitcnd that there arc no allegations that 

Kovner or Wilson acted for his own personal benefit and that the allegations in thc complaint arc 

insufficient to warrant piercing of the corporate veil. Foster, however, specifically contends that 

Kovner acted in a personal capacity and is therefore liable. (Complaint, 11 9). 

I n  order for a plaintiff to piercc tlic corporate veil to hold an individual nicniber of a 

limited liability company personally liablc, plaintiff must allege “that the [LLC] was dominated 

as to the transaction attacked and that such domination was the instruinent of fraud or otherwise 

resulted in wrongful or iiicqui table consequences.” (Relropolis, IIK. v 14th Street Development 

LLC, 17 AD3d 409 [ 1st Dept 20051 [citations omitted] [applying doctrine ofpiercing corporate 

vcil to limited liability companies]). Plaintiff must plead that thc individual dcfendant 

“disrcgard[ed] the corporate forni” and ‘<exercised such dominion and control over operations 

that tlic coipration became his alter ego, a vehicle for purely pwsonal rather than corporate 
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ends.” (Honunni v Straiglz1 Arrow Publishers, Inc., 133 AD2d 585, 587 [lst Dept 19871). 

“To disregard the corporate forni, it must be established not only that an individual controlled a 

corporation, but also that the corporation was used for the transaction of [a] shareholder’s 

p er s 011 a1 b u s i 11 c s s. ’ ’ (Id. ) . 

Hcrc, Foster fails to allegc facts to support that either Kovner or Wilson acted outsidc thc 

scope oltheir positions with Caxton or CHH. Plaintiff alleges only that Kovner “made 

represciitations and acted 011 his owii persoiial behalf uizd on hehnlfoj’Cnxton” and that “CHH is 

controlled and mariagcd by Caxton, which is controlled by Kovncr.” (Emphasis added) 

(Complaint, 77 4, 9, 75). Howcvcr, these allegations are insufficient to support piercing the 

cor-poratc vcil. (See e.6. Joan [Ianscn & Co. v Everlast World’s Boxing Headquarters Corp., 296 

AD2d 103 [ 1 st Dcpt 20021). Plaintiff does not sufiicieiitly allege either domination of the 

corporation or tlic wrongful consequcnccs that result Irom the domination. In addition, because 

plaintiff docs not sufficiently allcge doinination by the individual dcfcndants, hc docs not 

indicate how they might havc uscd the corporation for personal cnds. Accordingly, thc court 

grants that part oldefendants’ motion to dismiss the third cause or  action against individual 

defendants Koviier arid Wilson. 

IV. Fourth Causc of Action: Promissory Estoppel 

Fostcr claims that he relied upon Kovner’s “clear and unambiguous prorniscs that Mr. 

Foster would reccjvc a 10% equity intercst in CHH and annual payments of $1,000,000’’ to his 

detriment and that lie “forewent ninc months of his salary and sharc of McKinseys’ profits” when 

hc wenl lo work for CHH. Defendants assert that Foster cannot rccast his failed breach of 

contract claims in the form o r a  claim for proniissory cstoppel. De€endants also argue that the 

March 18th Letter negates any reasonable reliance Fostcr claims to havc placed 011 defcndants’ 
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promises because thc letter explains therc are substantivc issues remaining to be resolved. 

To support a claim of promissory estoppel, a plaintiff must allege, “a clear and 

uiiambiguous proinisc; a reasonable and forcseeablc reliancc by [plaintiffl to whom the proniise 

is made; and a n  injury sustained by [plaintiffl by rcason of his reliance.” (Ripple’s qf Cfuwiew,  

Inc. v Le Hmrc Assocs., 88 AD2d 120, 122 [2d Dept 19821 [citations oniittcd]). “[Tlthc legal 

insufficiency of [a] breach of contract cause of action rcquires the dismissal of [a] promissory 

estoppel claiiii as well.” (Prospect Street Veritwes I,  LLC v Eclipsys Solutions Cory., 2005 WL 

3006036 [ I  st Dept 2005]). 

Hcre, Foster alleges that “by refusing Mr. Foster his 10% equity interest in CHH and 

ceasing the payments of $10,000,000 pcr year, Caxton and Mr. Kovricr are breaching the prornisc 

to Mr. Foster’s detiinicnt.” (Complaint, 11 107). Bowevcr, as discussed previously, Foster’s iirst 

two causes 01 action for breach of contract fail to satisfy the Statute of Frauds. The allegation 

that Foster relied upon promises of continued compensation and equity interest carinot remcdy 

the legally insufficient breach orcontract claims. (See e.g. Brown v Browrz, 12 AD3d 176 [lst 

Dept 20041). In addition, a plaintiffs claini of promissory estoppel will allow plaintiff to 

circumvent the Statute of Frauds but only iftherc is “infliction olunconscionablc injury or1 

phintilf as a result of any reliance he placcd on defendant’s alleged proiiiises.” Melwarzi v Juin, 

281 AD2d 276, 277 [ 1st Dcpt 20011). Here, there are no allcgations or“unconscionab1e injury” 

in thc complaint; nor is the conduct that Foster complains of so egregious as to circumvent the 

Statute of Frauds. (See e.g. Ci4ii~iisorz v Richcrdsorz Grccrrshieltls Seciirilies, Inc., 107 AD2d 50 

[ 1 st Dept 19851 [changc of job or niissed opportunity based upon oral agreement iusufficicnt to 

trigger promissory estoppel becausc legal harm not sufficiently cgregious to defeat Statute of 

Frauds]). 

15 

[* 16 ]



Accordingly, the court grants that part of defendants’ motion to dismiss the fourth cause 

of action. Because the court has dismissed this cause of action for other reasons, it nced not 

address defendants’ arguinent as to whether plaintiffs reasonably relied upon defendants’ allcged 

prom iscs . 

V. Fifth Cause of Action: Breach of Fiduciary Duty 

Foster claims that hc “clearly pleads thc existence ol-a join. venture or partnership 

rclationsliip among the parties, pursuant to which the fiduciary duties to plaintiff arise as a matter 

of New York law.” (Memorandum of Law in Opposition to Motion to Dismiss, pp. 15-16). 

Defendants arg-guc that Fostcr does not allegc any relationship between the parties other than an 

ami’s Icngth relationship and an arm’s length relationship does not givc rise to fiduciary duties. 

According to defendants, (‘as there is no enforccable ab.reeinent, any claim h r  breach of fiduciary 

duty allegedly arising out of any such agreeiiicnt must be dismissed as well.’’ (Memorandum of 

Law in Support ol-Motion to Dismiss, p. 20). 

A breach of liduciary duty claim requires the existence of a fiduciary or coniidcntial 

relationship between the parties. (See Tradewinds Finuncial Corp. v Refco Securities, Iric., 5 

AD3d 229 [ 1 st Dept 20041). Ongoing conduct between parties may give r ise to a fiduciary 

relationship that the courts recognize even in absence of a written agreement. (Wierzer 1) Lnzcxrrf 

Freres & Co., 241 AD2d 114 [lst Dept 19981). However, absent extraordinary circumstances, 

parties dealing at am’s length in a coinniercial transaction lack the requisite level of trust or 

confidence between them necessary to give rise to a fiduciary obligation. (See Trudewinds, 5 

AD3d at 230; WIT HoZdi/ig Corp. v Klein, 282 AD2d 527 [2d Dept 20011). A court will dismiss 

as duplicative a cause of action for breach of fiduciary duty based entirely 011 allegations 

supporting a brcacli of contract claim, evcn if that claim is unenforceable. (See LaSaZ2.c v Hotel 
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Lessee. hic. v Marriott Services, Inc., 29 AD3d 464 [Ist Dcpt 20061; William Kaufwiun Org,  

Ltd., 269 AD2d 171 [ 1st Dept 20001). 

Here, there is no relationship between Foster and Caxton, Wilson or Koviicr that would 

give rise to a fiduciary duty. As discussed previously, although Foster attcmpts to plead ajoint 

venture, Foster’s claiiii for breach of the join1 vcnture or partnership agrement fails to satisfy the 

Statutc of Frauds. Recausc the complain1 offers no other basis for a fiduciary relationship, other 

than thc joint venturc/partiicrshjp, it follows that there is no fiduciary relationship. Without a 

joint venture, the court is left with allegations of an ann’s length business relationship only, that 

does not give rise to a fiduciary obligation. 

Accordingly, the court grants that part of defendants’ motion to dismiss the fifth causc of 

act i on. 

VI. Sixth Cause of Action: Tortious Interference with Prospective Business Relations 

To support this cause of action, Foster alleges that Caxton and Kovner tortiously 

interfercd with prospcctive business advantage when they “caused Mr. Gollust to refuse to 

cOJlSent to Mr. Foster’s appointment as an advisor” on the Synta Board. (Complaint, 11 116). 

Foster argues that Gollust’s refusal to consent to his advisory position on the board resulted in 

Fostcr’s loss of $40,000 per year. Defendants argue that Fosler Fails to allege specific facts to 

support the infcrence that defendants engaged in any wrongful means iiccessary to support this 

cause 01. action and lliat Foster’s allegatioiis are too coiiclusory. 

Til order to plead tortious interference with prospcclive business rclations, a plaintiff must 

allegc that “defendant’s conduct was motivated solcly by malicc or to inflict injury by unlawliil 

means, beyoiid merc sel f-intcrest or othcr economic consideration.” (Shared Comniunirutions 

Sewices of ESR, Inc. v Goldman Suchs & Co., 23 AD3d 162, 163 [lst Dept 2005I). Although it 
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is permissible lor a party to act in its own economic self interest, it may not behave in a way that 

amounts to more “culpable” conduct. For cxample, criminal or tortious conduct would obviously 

bc wrong. (Carve1 Corp. v Noonan, 3 NY3d 182, 190 [2004]). The Appellatc Division, First 

Dcpartmcnt has interpreted “wrongful means” to include physical violence, fraud, 

misrepresentation, some degree of economic pressure or lawsuits. (See e.g. Americanpara 

Profe.wionnl Sjxtcms v Iloopcr Homes, Inc., 13 AD3d 167 [ 1 st Dept 20041). 

Here, Foster fails to plead that dcfcndants’ alleged intcrference “was motivated solely by 

malicc” to prevent a third party from extcnding a contractual relationship to thc plaintiff. 

Indeed, as deleiidants point out, Foster admits that Caxton claimed the reason it  refused to 

consent to Foster’s appointment was because Caxtoii did not bclieve Foster would “have 

sufficient tinie to serve as both an advisor at Synta and the CEO of CHII. . . .” (Complaint, 7 

68). 

The complaint is also deficient of any allegations that defendants cngaged in “wrongful 

iiieaiis” and Foster docs not provide any details that would give risc to an inference of physical 

violence, fraud, misrepresentation, some degrcc of economic pressure or lawsuits. Fostcr’s 

allegations that “Caxton and Mr. Kovner caused Mr. Gollust to refuse to conscnt to Mr. Fostcr’s 

appoiiitiiiciit as an advisor” and that defendants “intended to cause the destruction of or hann to 

Mr. Foster’s relationship with Synta, for the improper purposc of coercing Mr. Foster to 

relinquish rights in connection with CHH” are insufficient to support a cause of action for 

tortious intcrfcrcnce with prospective business relations. None of the allegations in the 

complaint indicatc that dcfcndants acted beyond mere sell-intcrest or other economic 

considerations. 

Accordingly, the court grants that part of defcndants’ motion to disniiss the sixth cause of 
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action. 

VI 1. Seventh Cause of Action: Tortious Interference with Contractual Relations 

To support this cause of action, Fostcr alleges that Caxton, Koviier and Wilson torliously 

intcrrered with Fostcr’s contractual rclations with Synta. Foster argucs that Mountain Trail had a 

“contractual right” to tiominate a Syna director, but that Kovncr, Caxton, C H H  and Wilson 

causcd the founder and cliairmaii of Synta, Gollust, to deny Mountain Trail “and, thus, Mr. Foster 

the contractual right to nominate a director.” (Complaint, 

Foster had no L‘coiltractual light” to nominate a Synta director and that the right belonged to 

Mountain Trail only. Therefore, Foster fails to plead a cause of action [or tortious interference 

with contractual rclations. 

121 - 123). Defendants argue that 

hi ordcr to statc a cause of action for tortious interference with contractual relations, 

plaintiff must plead: (1) the existcnce of a valid contract between plaintiff and a third party; (2) 

dcfeiidants’ knowledge o i  that contract; (3) defendants’ intentional procurement of the third 

party’s breach of contract without justification; (4) actual knowledgc o€ the contract and ( 5 )  

resulting dainages. (See Lurria Holding Co. v Smith Bumey, Inc., 88 NY2d 413 [1996]). 

Herc, derendants arc correct in their contention. Foster does not allcge that hc had a right 

to pcrsonally nominate a Syiita director. Rather, Foster admits that the contractual right belongcd 

to Mountain Trail. Fostcr attempts to argue that, because Foster was a partner in Mountain Trail, 

the contractual riglit bclonged to him. I-lowevcr, Foster caimot assuiiie for himself Mountain 

Trail’s right to nominate a Synta director “and have that nomination given serious consideration” 

to himsclf. (See Complaint, 71 121). Evcn defendants’ counsel admits that this cause of action 

niay be stretch.” (S’PC Transcript of Oral Argument, dated July 20, 2006, pp. 23-24). 

Accordingly, the court pants  that part of defendants’ motion to dismiss the seventh cause 
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of action. 

Accordingly it is 

ORDERED that the motion of defendants Bruce Kovner, Robert Wilson, Caxton Health 

Holdings, LLC and Caxtoii Associates, LLC to dismiss the action is grantcd; and it is further 

ORDERED, the Clerk is directed to eiitcr judgment dismissing thc complaint accordingly. 

ENTER: 

J.S.C. 
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