
Fishman v Roxanne Mgt.
2006 NY Slip Op 30205(U)

December 27, 2006
Supreme Court, New York County

Docket Number:
Judge: Joan Madden

Republished from New York State Unified Court
System's E-Courts Service.

Search E-Courts (http://www.nycourts.gov/ecourts) for
any additional information on this case.

This opinion is uncorrected and not selected for official
publication.



SCANNED ON 11412007 I 

SUPREME COURT OF T H E  STATE OF NEW - NEW YORK COUNTY 

--.-*-.. ' ,-j- WON. JOAN A. MADDEN 
J.S.C. 

PART 

index Number: 106121/2003 
FISHMAN, MICHAEL 

ROZANNEMANAGEMENT 
Sequence Number : 003 

v s  

INDEX NO.  

MOTION DATE 

MOTION SEQ. NO. 

MOTION CAL. NO. PUNISH FOR CONTEMPT 

The following papers, numbered 1 t o  were read on this motion to/for 
. - .  

PAPERS NUMBERED 

Notice of Motion/ Order t o  Show Cause - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits 

Replying Affidavits 

Check one: kk FINAL DISPOSITION 
Check if appropriate: L-I DO NOT POST REFERENCE 

NON-FINAL DISPOSITION 



SLJPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK : [AS PART 1 1 

MICHAEL FISHMAN (successor lo Gus Bevona) 
as President of Local 33B-325 
SERVICE EM f7 ,OYEES INTERNATIONhJ> UNION, 

x ____________________-----------~~------_---------------------- 
Index No. 106121/03 

AFL-CTO, 
Pet1 t i c> tier, 

- against - 

ROXANNE MANAGEM EN‘F, 

JOAN A. MADDEN, J.: 

Petilioiicr Midlael Fishman as President of J m x l  32B-323 Scrvicc Employers 

Intcn~;itjonal I Inion, Al;I,-C10 (hereinafter “the CJnion”), tiiovcs to punish rcsponcicnt lioxanne 

h1 ;in agcm en t , R c) x ;in 11 Man agernc n I , an cl K ox an n Man agci~i en t Co 111 for con tcin p t ror fai I i 11 g to 

(i) obey the order and judgmcnt dntcd filcci on June 34, 2004 (“the Judgment”) :ind ( i i )  co~uply 

w i t h  an hiformation Subpoena with Iicstraining Noticc and ii Dcposition Subpoena with 

Kcst-ixjning Noticc scekiilg infcmnation 8s to the location of assets Proin which thc IJiiion coulcl 

sat i s Py p i  y rn en t o l t h c J LI clg in c 11 t . 

gricvancc iiivolving the Noveinbcr I ,  1995 dischargc of J W ~  Mcndez (“Mcndcz”), a imimbci- of 

tlic I.Jnioii, lroln his pusitinn ;is ;I d ~ i - n i a ~ i  and pnrtcr al :i building located al 2 15 Wesl 90”’ Street 

i n  Manhattan (“tlic Building”). ‘The namcd respondent, Roxanne Maniigcmcnt, was alleged lo bc 

thc managing agent of the Building. During thc arbitration and litigation, thc named I-cspoidcnt 

was rcprescnted 011 the mcrits tty Robert Gossecn, Esy., of Chllaghcr Gosseen Faller 6r Crow Icy 



The issue now bcrore the court arises out  of I-espondcnt Roxannc Managcincnt’s f ai . I  Lire 

to satisl’y t h a ~  porlion of the Judgmcnt enteral in favor- of the Union i n  the amount of 

$100,738.86.’ According t o  the affiimation o f  counscl h i -  the Union, while Roxiinne 

Man:~gcment was named as thc I-cspondent to the proceeding based on “the nmic and spelling 

provided to thc LJnion ~ T K I  tnainlaincd i n  the Union’s files ... the proper coiForatc 11il111C of thc 

entity appcars to be ‘Iioxann Management Coip.l” I n  suppoi1 of this statement, the Union 

submits an affirrnation i i i  opposition submitted i o  the court during the undei-lying liligiition in 

which counscl h i -  the Gossccn firm identifies her client ;is Roxann Management Chrp and 

indica 1 cs t ti a( Ru x m i  ti M ;in age tiic ti  I Corp was i ncon‘ec t I y sucd ;is liox :inne Man agemen t . Tlic 

Union  a1 so suhm its stipulations, cot-rcsponderice, ;ind ppcr s  in  which 1 he Gnssecn fi rm various I y 

indi catcs that i t  represen ts Rox :mile Man ageinent, Roxann Man agcmcn t Corp., and liox ann 

Mnnagernent. (.hutisel foi- thc Union furtlier states that “Roxmn Management is rcgistercd as :I 

New York curporation and has its principal place of business at tlic s:mc address as the named 

res pnn den t , ” 1) 11 t pro v i des 11 o p roof to sup port this s t atem cti I .  

On March 15, 2000, i n  an effort to collect on  tlic unpaid Judgrnent, the Union served an 

Informat i UTI S LI bI>Oc11il with I-cs t rxin i n g 110 t ices by regular rna i  1 on “ROXillln Ma11agctnetlt Chrp’’ 

sceking t o  r-esttxin the :isscls of  the judgment debtor, I<oxannc Managcmcnt, and rcqLIesting tha t  

R ox mi n Man age ~ n c  ti t C oip i-c span d to t ti i rtcen q Lie s ti UTI s w h i c ti, i n t e 1- :i 1 i a, i ri q H i rcd 3s to the 

relationship hctwcen Iioxann Managcment Corp. and lioxannc Mansgcmcnt. 

On May 15, 2006, the Union served by pcrsonnl service ;I sLibpocna on  “Rox;iiln 

ManagcrncnI Corp.” which inclucicd :1 rcsti’aini ng notice ilTld sought ((3 coinpel l<oxann 

‘The Appellate Division, First Lkpat-tment inodiricd part of the Judgment by dcleting 
direction that Mcndez hc reinstalcci hy :I noli-party Boshany Associates Ltd. & Fishm:in v. 
R ~ X N ~ T ~ C  Manarenient, 24 AL>.?cl 365 (1 ’‘ Dept 3,cJ[)5). 
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Managemcnt Corp to appear for dcposition and produce docurnents on J u n c  7, 2006. 

Wlicn the subpoenas were no t  responded to, counscl for the llnion contacted Mr. 

Gosseen. Mr. Gosseen rexponcied by cmail clatcd May 3 I ,  2006, stating that: 

li ox mi n Man ;igemen t , w h 0111 we I-cpi-escn t can 110 t respond lo your 
in foi-m at i on s u b p e n  :t. R ox an  n M:in agcmen t has no rccnr-ds 
relating to thc c;iptioiicd cntity “Roxannc Maniigcriient,” nor XIY 

information relating to that party lo your 1;iwsuit. 

I n  ;I subscquent email datcd June 6 ,  2006, Mr. Gossccn conTirmd his position, writing that: 

As I inforrned you i n  wry ling May 31”, Roxann Managcmenl 
cannot rcspond to your tnrorination subpoena. lioxiiiin 
Managcrnent has no rccoi-ds r-clating to the captioned, enti ty 
“Rmanne Managcmcnt,” nor a n y  i tiformatron relating to that parly 
to your lawsuit. Hcncc no reprcsentatlvc fi-om Roxann 
Managemcnt will appear at the Junc 7“’ deposition. The difference 
IS  more than somc alleged typographic;il elf’or. S o  far as we know, 
thei-c is iin “Koxanne Managemcnt.” If, by chance, thcre is, i t  is ;in 

cntity having no connection or arfiliation with Roxann 
Managemc t i  t. 

Rased on tlic rcfusal of Roxann Manageincnt Coip./liox:uin Managcrnenl l o  respond lo 

the S L I ~ ~ C ) C I ~ B S ,  lhc IJnion now ixovcs for contempt, and also sceks to amend thc Judgmcnt to add 

n m e  Rox ann Manage men I, and Roxann Managenient C o i ~ .  as juclg inen t debtors, iirgu ing t h a t  

the two proposccd additional cnlitics and Roxa~itie Manqernent :ire alter-egos of c;ich other 

J T ~  opposition to t hc inoti on,  liox anti Manilgemen t Coi-p./Roxann Maiiagcmen t’ Inai ti tai 11% 

that i t  is not I - C C ~ L I ~ I ~ ~ ~  to satisfy the judgment or to respond to the subpoenas as i t  has no  

connection to tlic namccl rcspondcnt, Roxanne Management. It fut-llicr ;u-gucs that the diffcicnce 

bctwecn Iioxann Management Corp and Rox:inne Management is not a harmless typographically 

ctmr, that thc Union was p u t  on nolicc throughout the litigation of the cri-or, and tha t  i t  cannot 

’Tn thc oppositicon papers, Mr. Gossccn d e l - s  to his client :is “the respondent.” 
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now be corrcctcd by amcnding the Judgment. 

Motion For Con lemn t 

“Alh i rgh  a proceding to punish for civil contempt is a civil proceeding, i t  is quasi 

ci-iininal in  chili-actci.. ?’hereforc [:1] petitioner must bc required to establish an affirmative case 

by morc than ;I f i i r  prcponder-uncc of thc cvidence.” TTyncs v. TTat-tman, 63 ALXd I ,  3 (1’‘ Dcpt ), 

appeal dismissed 45 N Y X  838 (1978). At thc same limc, however, to  hold :I parly in civil 

contempt, ‘“it is not ncccssar-y that the disobcdience bc dclihei-ate or willful; ralher, the iiicrc act 

of disobedience, rcg;u-dlcss of its motive, is sufficient i1 such disobcdiencc dcfeals, itnpaii-s or 

prejudices (he rights of ;L party.” S~thcll:i 4E74 Partnei-ship v. Leainard, 2002 WL 3 1663224 (App 

Term 1“ Ilcpt)(cilalions and inleiiial qiiolations omitted); see also, Ryan v .  Claimto, 222 ALXd 

438 ( 2 1  Dcpt), Iv clcnicd, 87 NY2d 895 ( 1  995). 

The 1-emcdy of contcrnpt is unavailnblc to enforce money judgments (See CPLR 5 1O4), 

bul i m y  he used to irnplemeiit thc enrorccmenl dcvices pi-c>vided under Arliclc 52, jncludIng 

i t i  fo im a1 i on s ii b pocn :is and rest rai ni n g n o ti cc s . Set Si cgcl , l’mc ti ce Corn men t ai-i cs , Book 7 B , 

McKinney’s Consol. Laws of N Y ,  CS251:1, at SIC). C:PI,R 5251 providcs thal thc “refusal of‘ 

willful ncglccl 01 any person lo obey a suhpoenu or rcslrainjng notice ... shall each be p~inishable 

by contemp(. Thc issue of whcthei- ccmtempt sanctions under CPT,R S2S I should bc applied rests 

in  thc sound discretion (of thc court. &, Dickson v ,  Fcrullo, 96 AD2d 745 (4‘” Dcpl 1983). 

Here, the rcfiisiil of Rnxmi  Manageincnt Gorp./ Roxann Management lo rcspond to the 

suhpocnx b;ised on the allegcd lack of i tiformation relating t o  Iioxanne Managemcnl- warranls ;1 

firidi ng ul‘ conter.npt in vicw of Gosseen firm’s r-eprcscnlation of lioxanne Management 

throughoul this litigation, iind the :hence (of any dcniA h y  Roxann M:magen-lcnt Coil>./Koxatin 
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Management that one or both or them acted as the managing agent for the relevant building.3 

Moreover, evcri xsuming argiicndo th:it the named respondent and Roxann Management Corp./ 

Roxann Managcmcnt ai-e not intcrchangcable such that the latter two could not be considered 

partics to thc undcrlying proceeding, 3s non-partics they would none~hclcss be required lo cither 

comply with informition subpocnas, or to seek a pmtcclive ordcr. m, 151 

ADZd 550, 55 1 (2d Dcpt 1989)(1ioIding non-party in  contcmpt and re-jecling non-party 

respondent’s contention that he w:is no1 required to comply with subpoena sincc he was not ;1 

party to thc Linderlying litigalion). I n  [his case, they did neither, and instead chose lo deny any 

connection with Roxanne Management, cven though thcir counsel represcntcd Roxanne 

Man;igement througlmut the liligation, and by doing so impaired, inipcded and pre-judiccd thc 

Union’s iibilily t o  collecl on  thc Judgmcnl. 

Undcr these circumslanccs, Roxann Management C:orp./Roxann Mansgemcnt should be 

Iicld in contcrnpt Tor thcir f~ii1~11-e to comply with the information subpoenas, and may purge this 

contcmpt by complying with the court’s order set forlh below. On the other hand, Roxann 

Manageinent Corp./Rox;uin Managcment cannot he hcld i n  contcmpt with respect to the 

rcshining notices as i t  is iinclear- from the rccord whether they violating these notices. 

Rcii ue s t To A in en cl J Lid fi 111 c n t 

Undcr CPLII SO 19 a judgment “shall not be stayed, impaired or afrectcd hy a ~ i y  mistake, 

defect o r  ii-rcgiilxity in thc pipers ... not all’ccting ;I subst:intial right of ;i party.” This provision 

has hcen intcrprcted by thc coui-IS to peniii t thc ameiidmcnt or a judgincnt to CUI% “rninistcr.ia1 

cr~ors” which do not affect substantive I-ights. See TlaEZei-ty v Market Tlasket Entcrwiscs, h c . ,  8 

‘In contr;ist, there is ;in insufficicnt basis for holding IIoxannc Management i n  contcmpl 
sincc the suhpocn;is were not dircctcd to i t , ,  



AD3d h I S  (Xi Dept 2004). 

Thus, i t  has hccn held that a iiiisdcsciiption or an incorrect designation or partics or 

their- cupacitics is a clej’cct in ajudgrncnt that may bc coli-ectcd hy amcndment. SCc City of Lon$ 

Island v. Miidden, 27 1 AD 793 (2d Dept 1946), alilieal dcnied, 27 1 AD 93 1 ( Ic)47)(suhstitutiti~ 

thc nmie “TJJ Vina Madden” for defcndanl “Lcc Vina Maddcn”); Emmons v. Hirschherm-, 269 

A D  789 (2d Ikpt  1945), m, 295 NY 680 (1946)(pcrmilling judgrnent to bc ameiidcd to 

suhstitule individuiil inembcrs of partnership for namc of ~iartncr-ship based on adrnissions i n  

dcfcndants’ answer that could be constr-ued as indicating tha t  inembcrs were tlic owners of the 

truck involved in accident). 

I n  conti-ast, thc courts have denied motions to ;mend judgments with respcct lo 

substantive ninttcrs, such as substituting individual liability for corporatc liability (Cvriaqiic v. 

Flathush C‘lassic Express SliippinE. Inu., 8 Misc3d 134 (A); 803 NYS2d 17, 2005 WL 1713332 

(App Term 2”” :ind 1 1lh Jud. Dislr-icts), or 1-eflccting the judgment debtor’s post-jidgnmit name 

cliangc (Haggci-ty v Mark-ct Exket  Entcrprises, Inc., 8 AD3d a1 61s). 

I n  this casc, although tlic LJniori assel-ls tlic proposed :itncndmcnt to add Roxann 

Management Coi-p. and Roxann Managen-icnt as judgmcnt debtors is ;I ministerial change since 

the prc~poscd :idditional dcbtors :ire interchangeable with lioxariric Managernent, i t  provides 

insufficient cvidcnce to suppo11 this assertion. C:omlmc National Refund LSL Utilities v. Pl~immer 

Realty Corp., 22 AD3cl 430 (1” Dept 2005)(permitting posttiial iiinendment of c:iption to rcI‘lcct 

mn;itned entity ;IS defC1ldant whei-c the “pcrsuasive documentary cviclciicc” reflects that propused 

new cntity and tlic nained entity werc used intcrctiangcably by their purported principals and that 

unnamed entity was the intcnded suhjectcd of lawsuit ); Fink v. l i ewi t  Hotel, Ltd., 234 AD2d 39 

( I  Uept 1996)(permitting ilmcndmellt o f  amcndmenl of misnomer i n  caption based on proof that 
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non-designated entity was intended sub-ject of lawsuit.) 

Ilndcr these ciruumstanccs, the Union's request to arncnd the Judgment is denicd wilhout 

prejudice tu 1-cncwiil following receipt of responses to thc Union's inl'oimation subpoenas which 

may provide cvidrsnce 1-cgm-ding tlic relationship betwecn the natncd respondent, Roxannc 

Man agcmen 1, and K ox an n M ;in ;igemcri t Coi-p./R ox ann Man agenieri t 

Conc I i1 si o n  

I n  view of the ;hove, i t  i s  

ORDEIIED th:iL the rccliics~ by pctitioner to :imend the J iicigmcnt is dcnicd without 

prejudice to  r-encwnl upon suftkic111 cvidcnce; and i t  is further 

ORDEIIEL3 and ADJUDGED, that Roxann Man;igemcnt Coi-p./Roxann Manngcrnent arc 

giiilty of ;I contempt of court for their failure to answer in writing undcr oath ccrlain written 

qiiestions accompanying an information subpoena in  supplemcntary proceedings and t o  submit lo 

;i deposition and produce the rcqiiestcd documents; and i t  i s  furlher 

OIIDFRED AND ADJUDGED that the contempt was calculaled to and did ;ictu;ilIy 

dcfcat, impair, impede, :ind prejudice h e  rights of the petitioncr/Judgmcnl ci-cditoi- Iicrcin and i t  

is rul-ti~c~. 

C)RDEIIT;,D that Koxann Management Corp/IIoxann Managcment will bc purged of Lhc 

conternpt by answcri ng in writing undcr oath ccr-tain written questions accompanying the 

subpwna which was hcretuforc sci-ved upon i t ,  and appealing by ;i rcpresentative with 

knowlcdge l'or a deposition within ten (10) days aftcr personal service of a copy of this order with 

notice ol'entry; and i t  is fiir-ther 

ORDEIIETI that t ipon  p i m f  b y  :ifficiavit of the pcrsonal scrvice of a copy o f  this decision 

and order with notice of cntry hcrcof upon Roxaiin Managcment Coqi/Rox;Inti Manageincnt, 
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and the Cailurc or Rox:lnn Management CoqdRoxann Managcmcnl lo answer i n  wiiting under 

oath the  questions annexed to the tnformation subpocna herctofore servcd upon them and/or to 

appear at a dcposition ; l i d  provide documents h y  thc date rixcd hy thc court hcr-ein to piirgc the 

contcmpi, an application may be inadc for a fine or other appropriate penalty. 
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