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corporate deleendant. 

Discussion 
I. Documentary Evidence - In support of their motion to dismiss, the defendants have submitted 

an affidavit from Mary Y Q S ~  along with a number of exhibits which, they assert, conclusively demonstrate 
that the plaintiffs have been paid all of the royalties to which they were entitled. The exhibits include account 
statements showiiig royalties reccjved by Ms. Yost between the years 3 976-2004 for sales in Germany of 
the two books, as well as copies of canceled checks rcflecting payments by Ms. Yost ofthc royalties to the 

plaintiffs. c- 

Undcr CPLR 32 1 1 (a)( 11, a dismissal based upon documentary evidence is warrmted only where such 
cvidence "resolves all factual issucs as a matter of law and conclusively disposes of the plaintiff's claim." 
Trade Source v. Westchester Wood Wurhx, 290 AD2d 437 (2" Dept. 2002). See also 5 I1 W. 32nd Owners 
Corp, v. Jennijir Realty Co., 98 NY2d 144, 152 (2002). The submissions by the defendants fail to satisfy 
this standard. The account statements which they have submitted do not cover the cntire period in question 
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and are limited to sales in Gcrmany even though Ms. .Yost has acknowledged that the books wcrc sold in 
other countries. Nor havc the defendants provided any bank statements or other documents which would 
show when the royaltics were achially received from the German publisher or agent. Notably, Ms. Yost has 
admitted that these documents may be incomplete or missing because of a flood which dwtroyed some of 
her banking records. Finally, it appears that, at the very least, thcre was a substantial delay between thc 
defendants’ receipt of the royalty payments and their payments to thk plaintiffs. ‘l’hc defendants have not 
provided any reasonable explanation as to why they waited so long and have not refuted plaintiffs’ claim 
that the delay in remitting payments cntitles them to intcrest. 

2. Breach of Contract - The first cause of action, which is for breach of contract, i s  based on an oral 
cohtract bet’wcen the plaintiffs and Ms. Yost. On their motion to dismiss, the defendants argue that this 
claim is barrcd by New York’s statute of frauds bccause the contract was incapable of being performed 
withiq one year. The statute of frauds provides, in pertinent part, that “[clvery agreement, promise or 
undertaking is void, unless it or some note or memorandum thereof be in writing . . .  if such agreement, 
promise or undertaking ... [b]y its terms is not to be perrormed within one year from the making thereof.” 
General Obligations Law $5-70 1 (a)(l), It is well settled that this provision is to be interpreted narrowly and 
should encompass only thosc contracts which, by their terrns,.“have absolutely no possibility in fact and law 
of full performance within one year.” D&NBneing v. Kirsch Beverages, 63 NY2d 449,454-55 ( I  984). See 
also Cron v. Haygo Fabrics, 91 NY2d 362,366 (1998); Foster v, Kovner, 44 AD3d 23,26 (lst Dept. 2007). 
Here, none of the pvtics has contended that the alleged oral agreement between \hem contained any 
provision regulating the lime of performance or requiring that the contract be in effcct for more than one 
year. The statutc of frauds does not therefore bar enforceincnt of the parties? oral agreement. 

As to the statute of limitations, the applicable period for breach ofcbptract is six years from the time 
of the breach, wen if the breach is not discovered by the plaintiff until later. See Ely-Cruikshank Co. v. 
Bqqk of Montreal, 81 NY2d 399,402-03 (1993). As such, the defendants cannot be held liable for breach 
b f  contract with respect to any royalty payments or accountings which they failed to remit to the plaintiffs 
prim lo February 28,2001, six years before the commencement of the action. Thus, the first cause of action 
is dismissed as to any allegcd breach which occurred prior to February 28,2001, 

3, Breach of Fiduciary Duty and Accounting - The defendants argue the plaintiffs’ sccond cause 
of action for breach of fiduciary duty and third cause of action for an accounting are barred by the applicable 
statute of limitations. According to the defendants, these claims acbrued in 1974 siwe the agency 
relationship between the parties dates back to that year and it was at that time that plaintiffs first became 
eqtitled to deniand an accounting from the defendants concerning their overseas royalty payments. The 
defendants argue that since there is a three-yeail statute of limitations for breach of fiduciary duty and an 
accounting, see CPLR 214, thcse claims should have beep asserted by 1979. 

Jn opposing the motion to dismiss, plaintiffs rely on CPLR 206(a)( I), which provides that “where 
aright grows out of the receipt or detention o f  money or property by 4 trustee, agent, attorney or other person 
acting in a fiduciary capacity, the time within which the d o n  must be commenced shall be computed from 

time when the person having the right to make the demand discovered the hcts dpon which the right 
depends.” Plaintiffs argue thqt, under this statute, their claims for breach of fiduciary duty and an accounting 
did not accrue uotil they first discovered, in May, 2005, thal their books had substantial overseas salcs and 
they then demanded a full accounting and payment of the royalties from the defendants. The court agrees. 
Although defendants argue that May, 2005 was not the earliest date when the plaintiffs had knowledge of 
the facts entitling them to makc a demand, they have failed to provide any evidence to support this argument. 
To the extent the dcfendants suggest that they should not be penalizcd for plaintiffs’ prolonged dclay in even 
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inquiring about whcther their literary agent had received any royalty payments, such an argument sounds 
in laches and, at best, creatcs an issue of fact which cannot be resolved on a motion to dismiss. ‘rhe 
defendants’ motion to dismiss the second and third causes of action must therefore be denied. 

4. Fraud & Negligcnce - The defendants argue that the fourth cause of action lor fraud and the fifth 
cau$e of action should be dismissed as duplicative of plaintiffs’ cause of action for breach of contract. The 
cowl agrees. 

As tQ fraud, a contract action may not be converted into oae for fraud by the mew additiorlal 
I alkgation that the contracting party did not intend to satisfy its contractual obligation. Corntomark, Inc. V ,  
Satellite ~ ~ ~ m m u ~ ~ c a t i o n s N e h u o r k ,  Inc., 1 16 AD2d 499,500 (1”Dcpt. 1986). To be SUK, New Yorkpennits 
a catlsc of. action for fraudulent inducement to contract upon a showing that factual misrepresentations, 
separate from a false promise to perform under the contract, were made and justifiably relied upon by a 
contracting party to its dctrirnent. See Ileerfzeld Communications Cwp.  v. Chese brough-Ponds, Inc., 68 
NY2d 954, 956 (1986); Chunwl Master Corp. v. Aluminum LimiledSules, Inc., 4 NY2d 403408 (1958). 
Here, however, the fourth cause of action does not allege any factual misrepresentations. To the extent that 
the complaint suggests a false promise to pcrform under the contract, “the wronghl act alleged in support 
of the fraud claim does not differ from the purdly contract-related allcgatioii that defendant did not intend 
to pefforfi at the time it entered into the agreement, and therefore fails to state a cause of action .....” 
(l‘annehill v. Stuart, 226 AD2d 117, 11 8 [16t Dept 19961). The fourth cause of action must therefore be 
dismissed. 

, As to negligence, even if the defcndants’ failure to turn over the royalty payments at issue was 
attributable to their lack of diligence, as plaintiffs have suggested as an alternative theory, the plaintiffs’ 
allegation of negligence is still based on the defendants’ failure to comply with their contractual obligations. 

‘ 4 s  such, it is duplicative o€ their breach of contract claim and must therefore be dismissed. See Gokdon v. 
Teramo & Co., Inc., 308 AD2d 432 (2nd Dept 2003); Merritt v. Hooshtrng Construclion, Inc., 21 6 AD2d 542 
(2nd Dept 1995); Weslminster Construction Co,, h c .  v. Sherman, 160 AD2d 867 (2”d Dept 1990). 

I 

5, Dismissal of Claims Against Mary Yost Individually - The defendants argue that the plaintiffs’ 
claims Should be dismissed as against Mary Yost individually because she ncvcr transacted business with 
the plaintiffs in a personal capacity or as a sole proprietorship. Rather, the defendants daipi that Ms. Yost 
was merely acting as a corporate officer of Yost Associates, Inc., and is thcrcfore not ameuable to suit as an 
individual defendant. IJnder New York law, the corporate veil may be pierced so as to make an owner 
personally liable where there is a showing that (1) the owncr exercised complete dominatiou of the 

. corporation with respect to the transaction at issue and (2) such domiaatim was used to commit a fraud or 
wong  against thc plaintiff which resulted in plaintiff’s injury. r!ke Mutter qfMorriu v. New YorkState Depr. 
ofTaxafion & Fin., 82 NY2d 135, 141 (1993). Here, the complaint alleges that Ms. Yost is the controlling 
shareholder and director d M & y  Yost Associates Inc., and that she used that status to wrongfully withhold 
royalty pGyrneets from the plaintiffs. At this stage of the proceeding, before nny discovery has been 
conductcd, plainti€fs’ allegations are sufficient to statc a Claim for piercing the corporate veil arid holding 
Ms. Yost individually liable. The defendants’ motion to dismiss the complaint as against her must therefore 
be denied. 

Accordingly, the dcfendants’ motion to dismiss is grantcd to the extent that thc first cause dact ion 
for breach of contract is dismissed as to any alleged breaches occurring prior to Fcbruary 28,200 1 and the 
fourth and fifth causcs of action are dismissed in their cntirety. The motion is othcrwise denied. Defendants 
shall serve an answer to the complaint within 20 days of service upon them of a copy of this order with 
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notice of entry. 

The parties shall appear before the court in Room 412,60 Centre Street, Ncw York, New York on 
December 11, 2007 at 10 a.m. for a preliminary conference. 

ENTERORDER 

Dated: 11-8-06 
MARYLIN G.  DIAMOND, J.S. C. 
[X J NON-FINAL DISPOSITION Check one: [ 1 FINAL DISPOSITION 
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