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0 distribute toyalties. from the sale of these books in foreign countries. According to the complamt although
‘(the defendants collected royalties over a number of ycars, they failed to remit all of the -payments to the
P defendants and commingled the payments with other monies. The pla1nt1ffs also claim that the defendants
. have, failed to pr0V1de account statementsina timely manner. The plalntlffs allege that the amount of royalty ol
. payments due exceeds $60 OOO The complamt assetts five cauises of action. . The first cause of actmn isfor ~ . -
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“Upon the foregoing papers, it is ordered that: This is an action byqvvkriters\ against their former literary

o agent seeking royalty payments for the sales of their books overseas. ‘The plaintiffs are co-authors of a book

- ?,ent1tled ICan IfI Want To. In addition, plaintiff Allen Fay is the author of a book ent1tled Inthe Mind'’s Eye.

‘The defendants are Mary Yost Associates, Inc., their literary agent, and Mary Yost the ‘president of the

o dgency Plamtlffs claim that, in agreeing to act as their literary agent, ‘the defendant agreed to collect and

RN “breach of gontract. The sccond cause of action is for breach of a fiduciary duty The tlnrd seeks an

B ‘contend that documcntary evidence conclus1vely establishes a defense to the plamtrffs claims for unpcud Skl

i 'accountlng “The fourth cause of actlon 18 for fraud and the ﬁfth is for negllgence

Thc defendanls now move to dlsmlss the complamt pursuant to CPLR 321 l(a)(l), (5) and (7) J hey “

e royalties and that the claims are barred by the statute of lrmrtatlons and/or thé statute of frauds. The .

- defendants also move to dismiss the fraud and negligence claims as duphcat1ve of the. breach of CQnuact S
b cla1m Defendant Mary Yoqt moves to dismiss the complaint as agamst her on the' ground that she isnota .. i,

\: “:.pIOpel pqrty to this action smce she trdnsacted busmess with thc plaln‘uffs solely as an ofﬁcer ol the -
corporate defendant o .

o ;Dlscussmn

1. Do(:umentary Evldence In support of their motion to dlSl’I’llSS the defendants have subm1tted \

an affidavit from Mary Yost along with a number of exhibits which, they assert, concltmvely demonstrate -
*, that the plaintiffs have beer paid all of the royalties to which they were entitled. The exhibits include account
- statements 'showing royalties reccived by Ms. Yost between the years 1976-2004 for sales in Gcrmany of

i pla1nt1ffs

the two books, as well as copies of canceled checks rcﬂectmg payments by Ms. Yost of the royaltles to the

e

Under CPLR 3211 (a)(1),a d1srn1ssal based upon documentary ev1dence 18 warranted only where such

'\ cv1dence resolves all factual i 1ssucs as.a matter of law and concluswely disposes of the plamtrff’ s ¢laim.”

' Trade Source v. Westchester Wood Works, 290 AD2d 437 (2™ Dept. 2002). See also 511 W.32nd Owners

Corp, v. Jennifer Realty Co., 98 NY2d 144, 152 (2002). The submlss1on'§ by the defendants fail to satisfy

' \‘ this standard The account statements which they have submitted do not cover the entire period i 1n questlon




§ and are limited to sales in Germany even though Ms..Yost has acknowledged that the books were sold in

‘other countries, Nor have the defendants provided any bank statements or other documents which would

_ show when the royalties were actually received from the German pubhsher or agent. Notably, Ms. Yost has
S admltted that these documents may be incomplete or missing because of a flood which destroyed some of

" “her banking records. Finally, it appears that, at the very least, there was a substantial delay between the

. defendants’ receipt of the royalty payments and their payments to the plaintiffs. The defendants have not
' provided any reasonable explanation as to why they waited so long and have not refuted pla1nt1ffs claim
| - that the delay in remzttmg payments entltles them to interest, L -

2 Breach of Contract - The first cause of aet1on which is for breaeh of contraet 1s based on an oral

R eontraet betWeen the pla1nt1fts and Ms. Yost. On their motion to dismiss, the defendants argue that this
claim is, barred by New York’s statute of frauds because the contract was 1ncapable of being performed
- within one year. ‘The statute of frauds provides, in pertment part, that “[c ]very agreement, promise or

L undertakmg is v01d unless, it or some note or memorandum thereof be in writing...if such agreement,

promise or undertakmg [b]y its terms is not to be perlormed w1th1n one year from the maklng thereof.”

~ General Obhgatlons Law §5-701 (a)(l). It is well settled that this provision is to be interpreted narrowly and

should encompass only those contracts which, by their terms, “have absolutely no possibility in fact and law -

of full performance within one year.” D&N Boeing v. Kzrsch Beverages 63 NY2d 449, 454-55 (1984). See
also Cronv. Hargo Fabrics, 91 NY2d 362, 366 (1998); Foster v, Kovner, 44 AD3d 23,26 (1% Dept. 2007).

" .Here, none of the partics has contended that the alleged oral agTeement between them eontamed any

o pr0v1s1on regulatmg the time of performance or requiring that the. contract be in effeet for more than one
]f,year The statutc of trauds does not therefore bar enforcement of the part1es -oral agreement ‘

As to the statute of l1m1tat10ns the appheable period’ for breach of cbntraet is six years frorn the time

o >of the breach, even if the breach is not discovered by the plaintiff until later. See Ely-Cruz/cshank Co. v.
; _\'Bank of Montreal, 81 NY2d 399, 402-03 (1993) As such, the defendants cannot be held liable for breach :
s L of contract with respeet to any royalty payments or accountings Wthh they failed to remit to the plaintiffs ~ " *
*. prior to February 28, 2001, six years before the commencement of the aet10n Thus the first cause of action
o '1s d1sm1Ssed as to any alleged breaeh Wthh oecurred prior to February 28 2001 : |

3 Breach of F iduciary Duty and Aceountmg T he defendants argue the plamuffs seeond cause

of aet1on for breach of fiduciary duty and third cause of action foran accountlng are barred by the applicable
~ statute of limitations. Aeeordmg to the defendants, these claims accrued in 1976 since the agency
i \, relat10nsh1p between the parties dates back to that year and it was at that time that plaintiffs first became
: .entitled to demand an aeeountlng from the defendants concerning the1r overseas royalty payments. The
, ':defendants argue that since there is a three-year statute of limitations for breach of fiduciary duty and an
‘ aeeountmg, see CPLR 214 these claims should have been asserted by 1979. '

In opposmg the motion to dismiss, pla1r1t1tfs rely on CPLR 206(a)(1) which provides that “where

a r1ght grows out of the receipt or detention of money or property by a trustee, agent, attorney or other person -

actingina fiduciary eapaelty, the time within which the action must be commenced shall be computed from
the time when the person having the right to make the demand discovered the facts upon which the right

| 'depends » Plaintiffs argue that, under this statute, their claims for breach of fiduciary duty and an accounting
did not accrue until they first discovered, in May, 2005, that their books had substantial overseas salcs and

- they then demanded a full accounting and payment of the royalties from the defendants The court agrees.
"Although defendants argue that May, 2005 was not the earliest date when the plalntlffs had knowledge of
the facts entitling them to make a demand, they have failed to provide any evidence to support this argument.
', “To the extent the defendarits suggest that they should notbe penahzed for pla1nt1ffs prolonged delay in even - -

.
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inquiring about whether their literary agent had received any royalty payments, such an argument sounds
in laches and, at best, creates an issue of fact which cannot be resolved on a motion to dismiss. The

: defend'mts’ motion to dismiss the second and third causes of action must therefore be denied,

4. Fraud & Negligence - The defendants argue that the fourth catise of action for fraud and the fifth
cause s of action should be dlsmlssed as duplicative of plaintiffs’ cause of actlon for breach of contract. The

' court agrees

As to fraud a contract dCllOIl may not be converted mto one for fraud by thc mere additional

o alIegatton that the contracting party did not intend to satisfy its contractual obligation. Comtomark Inc. v,
. Satellite C ommumcatzons Network, Inc.,116 AD2d 499, 500 (1St Dept. 1986). To be surc, New York permits

a caiise of action for fraudulent 1nducement to contract upon a showmg that factual mlsrepresentattons

: separate from a false promise to perform under the contract, were made and Justlﬁably relied upon by a
' *contractlng party to its detriment. See Deerfield Communications Corp. v, Chesebrough Ponds, Inc., 68

NY2d 954, 956 (1986) Channel Master Corp. v. Aluminum Limited Sales, Inc., 4 NY2d 403408 (1958)
Here, however, the fourth cause of action does not allege any factual mtsrepresentatlons To the extent that

- the complaint suggests a false promise to pcrform under the contract, “the wrongful act alleged in support
. of the fraud claim does not differ from the purely contract-related a]legatlon that defendant did not intend
: to perform at the time it entered into the agreement, and therefore fails to state a cause of action.....

32

(Ta nnehill v. Stuart, 226 AD2d 117,118 [15t Dept 1996]) The fourth cause of actlon must therefore be

- \dlsmlssed

. Asto neghgence even 1f the defcndants failure to turn over the royalty paymcnts at issue was

‘ vattrlbutable to their lack of diligence, as plaintiffs have suggested as an alternative theory, the pla1nt1ffs _
| allegatton of neghgence is still based on the defendants failure'to comply with their contractual obligations.

i As such it 1s duphcatlve of their breach of contract ‘claim and must therefore be dlsmlssed See Gordon v.

" Teramo & Co.,Inc.; 308 AD2d 432/(2™ Dept 2003); Merrittv. Hooshang Construction, Inc., 216 AD2d 542
"(2“‘j Dept 1995); Weslmmster Conslructzon Co., Inc. v. Sherman 160 AD2d 867 (2 Dept 1990). -

5, Dlsmlssal of C lalms Agamst Mary Yost InleIdually The defendants argue that the plalntlffs

c1a1ms should be dismissed as against Mary Yost individually because she ncver transacted business with

| \_the plalnttffs in a personal capacity or as a sole proprietorship. Rather, the defendants claim that Ms. Yost

* was merely acting as a corporate officer of Yost Associates, Inc., and is therefore not amenable to suitas an
" individual defendant. Under New York law, the corporate vell may be plerced so as to make an owher
c personally liable where there is a showmg ‘that (1) the owner exercised . complete domination of the

corporatlon w1th respcct to the transaction at issue and (2) such domination was used to commit a fraud or

| ‘wrong against the plaintiff which resulted in plamtltf’s injury. See Matter of Morris v. New York State Dept.
L of Taxation & Fin., 82 NY2d 135, 141 (1993). Here, the complaint alleges that Ms. Yost is the controlling
+shareholder and director of Mary Yost Associates Inc., and that she used that status to wrongfully withhold

royalty payments {rom the plaintiffs. At this stage of the. proceedmg, before any discovery has been

_conducted, plaintiffs’ allegations are sufficient to statc a ¢laim for piercing the corporate veil and holding
- Ms. Yostindividually liable. The defendants’ motion to dismiss the complaint as agalnst her must therefore

_ be dcmed

Accordmgly, the defendants’” motion to dismiss is grantcd to the extent that the first cause of action
for breach of contract is dismissed as to any alleged breaches occurring prior to February 28, 2001 and the
fourth and fifth causcs of action are dismissed in their cntirety. The motion is otherwise denied. Defendants

~ shall serve an answer to the complalnt within 20 days of service upon them of a copy of this order with

3-




notice of entry.

The 'partiés shall appear before the court in Room 412, 60 Centre Street, New York, New York on

Decembet 11,2007 at 10 a.m. for a preliminary conference.

ENTER ORDER

Dated:__11-8-06 . | \ M@ !: »

MARYLIN G. DIAMOND, J.S.C.

'_ Check one: [ ] FINAL DISPOSITION  [X] NON-FINAL DISPOSITION




