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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: BERNARD J. FRIED PART 60 
Jus tlce 

EDDIE ALLAHAM, INDEX NO. 6021 93-05 

Plaintiff, 

- v -  

--7. , 
MOTION DATE 3 
MOTION SEQ. NO. 4bc7 Q 1 

JOSEPH ALLAHAM, E & D LLC, d/b/a 
THE PRIME GRILL and J A  RESTAURANT 
MANAGEMENT LLC, d/b/a SOLO, 

Defendants. 
MOTION CAL. NO. 

The following papers, numbered 1 to were read on this motion to/for 

PAPERS NUMBERED 

Notice of Motion/ Order t o  Show Cause - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits 

Replying Affidavits 

8--  

Cross-Motion: : ~ Yes No 

Upon the foregoing papers, it is ordered that this motion 

THIS MOTION IS DECIDED IN ACCORDANCE WITH THE 

MEMORANDUM DECISION FILED HEREWITH. 

Check one: ' FINAL DISPOSITION ?db NON-FINAL DlSP d? ITION Em 

Check if appropriate: I D O N O T P O S T  1 '1 REFERENCE 
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EDDIE ALLAHAM, 

P 1 ai r i  t i ff, 
Index No. 602 193/05 

-against- 

JOSEPH ALLAHAM, E & D LLC, d/b/a 
THE PRIME GRILL, and JA RESTAURANT 
MANAGEMENT LLC, d/b/a SOLO, 

APPEARANCES: 

For Plaintiff: For Defendants: 

Neseiioff & Miltenberg, LLP 
363 Sevcrith Aveme, Eifih Floor 
New York, New York 10001-3904 
(Robert M. Simon, Esq.) 

Straci & Cooper, LP 
17 Battery Place 
New York, New York 10004 
(Thomas Rubertone, Jr.) 

FRIED, J.: 

Dcfendants Joseph Allaham (Joseph or defendant Allaham), E & D LLC, 

d/b/a ‘The Prime Grill (E & D or The Prime Grill), and JA Restaurant Management, LLC, 

d/b/a Solo (JA Rcstaurant Manageiiicnt or Solo), move, pursuant to CPLR 321 1 (a) (7), to 

dismiss all causes of action against defendants The Prime Grill and Solo, and to dismiss the 

first cause ol’action (breach of fiduciary duty), the fourth cause of action (improper diversion 

of h n d s  and usurpation of business opportunities), the fifth cause of action (fraud) and the 

sixth cause of action (accounting) against defendant Allaham. Defendant Allahani also 
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moves for a protective order, pursuant to CPLR 3 103. ’ 
Unfortunately, the case at hand involves brother suing brother. E & D owns 

and operatcs The Prime Grill restaurant, and JA Restaurant Management owns and operatcs 

Solo restaurant. P laintiff secks distribution of profits from The Prime Grill and Solo, 

allegedly withheld, in violation of written and oral partnership agrecments between the two 

brothers. Plaintiff alleges that lie has been shut out oftlic business affairs ofboth restaurants 

by his brother, and dcprived ofhis rightful partnership share ofthe monies and profits earned 

by both restaurants. 

Plaintiff alleges that he and his brother, defcndant Allahatn, had ag-ced to 

establish a coiiipany to own and opcrate a strictly kosher rcstaurant in Manhattan, which they 

decided to call The Prime Grill. The company was established in May2000. Plainliffallcges 

that lie atid his brother entered into an oral contract in 1978 or 1979 to be partners in thc 

restaurant business. This contract allegedly govenicd their relationship regarding The Prime 

Grill, including all business matters, profits and decisions relevant to the company. I n  1999 

or 2000, plaiiitiffoblaiiicd a loan under his own name to open The Prime Grill, also investing 

some ofhis own money. Plaintiff alleges that for two years, his brother workcd with him as 

a partner. Thc Prime Grill opened on or about Deccrnber 12, 2000. Plaintif[ alleges that, 

Lipoil infomiation and bclief, Tlic Prime Grill grossed between two and four million dollars 

in sales betwecn December 2000 and December 2002, between three and five million dollars 

between Deceiiiber 2002 and December 2003 and over seven million dollars between 
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Plaintiff does not respond to defendant’s motion for a protective order, as per the 
court’s iiistiiictions at tlie conference on Febniary 14, 3006. 
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Dcceinber 2003 and the present. As partners, plaintiff and defcndant Allaham each received 

a finailcia1 distribution every week from E & D. I n addition, both brothers charged a 

substantial amount of money on their respective credit cards to the business, for personal 

items. Plaintiff also alleges that he and d erendant Allaham wcrc co-signatories oil all 

busincss chccks signed on behalPof E & D. On or about December 13,2004, plaintiff and 

defendant Allaham, entered into a written contract, which stated that plaintiff was entitled 

to a 35% share in the profits of The Prime Grill. 

After the success of The Piinie Grill, plaintiff alleges that he and his brother 

decided to open a second kosher restaurant, know11 as Solo, which opened for business on 

or about June 5,2004. Plaintiff allesedly borrowed approximately $100,000 from a friend 

to filialice the opening of the second restaurant. Plaintiff alleges that he and defendant 

Allaliam cstablishcd a second conipany to own and operate Solo, to wit, JA Restaurant 

Management, 

During the suinnicr of 2004, the parties’ business relationship began to 

deteriorate. Plaintif€ alleges that defendant Allaham no longer treated him as a partner. In 

April 2005, plaintiff stopped receiving his weekly distribution from The P r i m  Grill, 

allegedly based on his brother’s arbitrary decision that he should not be paid. Plaintiff was 

cxcluded froin all decision iiiakiiig for the two restaurants. Since September 2004, defendant 

Allaham has refused plaintiff access to any fiiiaiicial docunieiits regarding either restaurant, 

and has refused to give plaintiff an accounting of either restaurant. Plaintiff allegcs that 

defeiidaiit Allaham has used proceeds from The Prime Grill to invest in spcculative stock 

ventures and has iiiipropcrly converted funds of both The Prime Grill and Solo for his own 
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use. Plaintiff has allcgedly not received any financial distribution from either E & D or JA 

Rcstauraiit Managemciit since April 2005. 

Plaintiffs first cause of action is for breach of fiduciary duty against defendant 

Allaham, his second cause of action is for breach of contract against defendant Allaham, his 

third cause of action is for specific performance against defendant Allaham to disclose his 

hiancia1 affairs, render an accounting of the two restaurants and distribute lo plaintiff his 

35% ofthe nioiiies and profits earned by the two rcstaurants, his fourth cause of cause is for 

iiiiproper diversion of funds and usurpation of business opportunities against defendant 

Allaham, his fifth cause of action is for fraud against defcndant Allaham, his sixth cause of 

action is for an accounting against all defendants, and his seventh cause of action is for a 

dcclaratoryjudgment against all defendants, declaringplaintiff‘s status in the two restaurants. 

Plaintiff tethers his claiiii of entitlement to a 35% partnership share in thc 

profits of Thc Prirnc Grill to a written contract, dated Deccmber 13, 2004, allegedly signed 

by both brothers, which states in  pertincnt part: 

This agrcement made as of the 13‘h day ofDecember 2004. ... 
1. For ten dollars and other good and valuable consideration ... Joey hereby 
conveys, plcdges and otherwise transfers to Eddie 35% (the “Share”) of any 
and all of Jocy’s interest (“Interest”) in this company only. ... For purposcs 
of this Agreement, Intercst shall include any and all of the fees, salaries, 
profits, income and any other bcnefits that Joey realizes (directly or 
indirectly) from the Companies (sic). 
ED LLC d/b/a/ The Prime Grill. 

2. Joey represents lo Eddie that: (I) he is the sole owncr of the Interest ... 

(complaint, exhibit A). 
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Defendant Allaham c la im that his purported signature on the agreement is 

a forgery, and that thc agreement is, therefore, unenforceable. In any event, defendant 

Allaliarn argues that even if the signature were authentic, the plain language ofthe agreement 

does not grant any partncrship rights to his brother, who, defendant Allaham maintains, was 

a mere employee at The Prime Grill, whose employment was terniinated for forgery, 

cmbezzlemcnt, conversion, identity theA, and credit card fraud. Defendant Allaham’s 

contention that the parties iicver contemplated granting his brother a partnership interest j t i  

The Pritiie Grill is grounded in language in the agreement that rcquires Joseph “to cause the 

Comyanics to pay Eddie the share” (complaint, exhibit A). Defendant Allaham argues that, 

based on the date of thc agreement, he was merely promising to pay his brothcr a share ofhis 

own interesl in The Prirnc Grill, when and if distributed to him, at the end of 2005, plus a 

proratcd share for one-half of December 2004. 

Defendant Allaham further argues that there was no oral agreement granting 

plaintiff any partnership rights in Solo. Defendant Allaham contends that his brother’s 

unsupported statements alleging the cxisteiice of such an oral partnership agreement would, 

in any event, bc defeated by the language in the written agreement, which statcs that Eddie 

Allaham is being granted rights “in this company only and all future interests that Joey 

acquires in this coiiipaiiy only.” Defcndant Allaham argues that this exclusionary language 

precludes the claim that plaintiff was later given any partner’s rights in another business 

entity O W I I C ~  by his brother. 

Preliniinarily, I decline plaintiffs invitation to convert defendants’ motion to 

dismiss the cause of action for failing to state a causc of action, pursuant to CPLR 321 1 (a) 
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(7), to a motion for summary judgment, pursuant to CPLR 3212 (see CPLR 321 1 [c]). 

Plaintiff contends that the court may choose to cast defendants’ motion to dismiss in a 

suiimiaryj udgnicnt matrix, since defendants’ motion uses language traditionally reserved for 

summaiy judgment motions. Conversion of the motion, however, is iiiappropriate since 

dcfcndaiits have not expressly cliaried a summary judgment course (see Lockheed Martin 

Corp. v Aatlas Commerce Iiic., 283 AD2d 801 [3d Dept 20011). Sumniaryjudgmeiit would, 

in any cvcnt, be denied, sincc issues of fact exist which may not, on this barren record, be 

resolved at this juncture (see Wilt v BrLinswick Plaza LLC, 281 AD2d 840 841 [3d Dept 

20011). 

“[O]ii a motion to dismiss a pleading for failure to state a cause of action 

pursuant to CPLR 321 1 (a) (7), the pleading is to be liberally construed, accepting all of the 

facts alleged therein to be tnie, and according the allegations the benefit of every possible 

favorable inference” (Maric Piping Inc. v Maric, 271 AD2d 507 [2d Dcpt 20001; Ravcllo v 

Orofino Rcaltv Co., 40 NY2d 633,634 [ 19761). The standard is not whether the plaintiffhas 

stated a causc of action, but whether the plaintiff has a cause of action (see McGuire v 

Sterlinr! Doubledav Enters. L.P., 19 AD3d 660 [2d Dept 2005lj. 

Analyzing the pleadings on CPLR 321 1 (a) (7) grounds, I find that based on: 

1 j the written agreement granting plaintiff 35% of the profits of the Prime Grill Restaurant; 

2) plaintiffs allegatioiis of the existence of an oral partncrship agreement between plaintiff 

and dcfeiidant Allaham grantiiig plaintiff a parhership interest in the Prime Grill; and 3) 

plaiiitiffs allegations of a course of conduct that speaks to a functioningpartnership between 

the brothers for tlic operation of the restaurant over a period of years, plaiiitiff has pleaded 
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the existence of a partnership in Tlie Prime Grill sufficiently to withstand defendant 

Allaham’s CPLR 3211 (a) (7) motion, For purposes of this motion, I will assume that 

plaintiffs allcgation of the signature’s authenticity is true (51 1 W. 232nd Owners COT. v 

.Iciinifer Realty Co., 98 NY2d 144 [2002]). 

Moreover, accepting the allegatioiis of the coinplaint as true and according 

plaintiffthe bencfiit of evcry possiblc favorable inference, I find that plaintiffhas sufficieiitly 

pleaded the existence of an oral contract for partnership in Solo. It is well settled that a 

pai-tnership agrecment niay be oral (see Missan v Schoenfeld, 95 AD2d 19S, 208 [lst  Dept 

19831). This is particularly true when a plaintiffs past performance unequivocally refers to 

that oral agreement (Carey & +4 ssoc. v Ernst, 22 AD3d 338, 341[lst Dept 20051). An oral 

agreeinciit lor forniing a pai-tnership €or an indefinite pcriod creates a partnership at will and 

is not barred by the statute of frauds (Prince v O’Brien, 234 AD2d 12, 12 [lst Dept 19961; 

Stel-linc v Stcrlinq, 21 AD3d 663, 665 [3d Dept 20051). Dcfendants’ argument, that the 

written agreemcnt precludes consideration of a later oral agreement, is unpersuasive. The 

writtcn agreenient docs not mention Solo restaurant at all, and does not address whether 

plaintiff has any rights in Solo restaurant, The oral agreement, therefore, does not contradict 

the ter-riis ofthe written agrceinent and does not rule out plaintiffs allegation ofthe existencc 

of a separate oral agreement with regard to a different rcstaurant. 

Partners are accountable as fiduciaries and owe a duty of good faith and 

fairness to each other (Partnership Law t j  43). “They owe a duty of exercising the utmost 

good hi th ,  fairness and loyalty to their copartners” (Pace v Perk, 8 1 AD2d 444,453 [2d Dept 

19SlI). Similarly, a covciiant of good faith and fair dealing is iiiiplicit in a partnership 
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agreement (E Sterling Fi Ah Assoc. v Camentille Corn., 5 AD3d 328 [lst Dept 20041). 

Partners arc obligated to avoid situations where their self-interests may conflict with the 

interests of the partiiership (see Alizio v Perpi,qnano, 176 AD2d 279,281 [2d Dept 19911). 

“The right to an accounting is premised upoii the existence of a confidential or fiduciary 

relatioiiship and a breach of the duty imposed by that relationship respecting property in 

which the party seeking the accountiiig has an intcrest” (Palazzo v Palazzo, 121 AD2d 261, 

265 [ad Dept 19861). Based on plaintifPs allegations of partnership in both restaurants, I 

find that plaintiff has set lorth legally cognizable causes of action against defendant Allaham 

for breach of fiduciary duty, breach of contract, specific perforniance for an accounting, 

improper diversion of funds and usurpation of business opportunities. 

The cause of action for fraud is premised on plaintiffs allegations that 

dcfeiidaiil niadc false niaterial represciitatioiis concerning thc amount ofmonies flowing into 

and out d T h e  Prime Grill and Solo restaurants and that these inisrepresciitatioiis deprived 

plaintiff of his rightful share of the profits. Plaintiff further alleges that these false 

representations foimed the basis of certain decisions that plaintiff made, with regard to the 

two rcstaurants, that limned him. To plead a viable cause of action for fraud, plaintiff must 

allegc that defendants made liiisrepresentatioris of niaterial existing fact, which were false 

and known to be false by defciidaiits when made, for the purpose of inducing plaintiffs 

reliance, justifiable reliance on the alleged inisrepresentation or omissioii by plaintiff, and 

injury (see Lama Holding Co. v Smith Barney Inc., 88 NY2d 413 [1996]; Van Kleeck v 

FTammond, 25 AD3d 941 [3d Dept 2006J). Mere recitation of the eleineiits of fraud is 

iiisuK&nt to state c i  calix of actioii (Friedman v Anderson, 23 AD3d 163 [ lh t  Dept ZOOS]). 
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In this case, plaintiff does not plead facts with sufficient particularity from which to infer that 

defendant Allaham knowingly misrepresented facts to plaintiff on which plaintiff relied, to 

his dctrimcnt. Accordingly, the cause of action for fraud is dismissed with leave to replead 

upon a proper evidcntiary showing (see CPLR 321 1 [e] ;  EBC I. Inc., v Goldman Sachs & 

cO.,7 AD3d 41 8 [ 1 St Dept 20041, affd as modified 5 NY3d 11 [2005]; Putter v Feldman, 13 

AD3d 57 [ 1 '' Dept 20041). 

Under the circumstances of this case, there is ajusticiable controversy among 

tlie parti cs sufficient to defeat defendants' motion to dismiss the seventh cause of action 

seeking a dcclaratory judgment to declare plaintiffs status in the two restaurants (see CPLR 

3001). Although a cause of action for a declaratory judgnent is unnecessary and 

inappropriate when tlie plaintiff has an adequate alternativc remedy such as breach of 

contract (Artech M o b .  Svs. L.L.C. v Tee, 280 AD2d 117, 125 [I"Dept 2001]), here, plainliff 

does not have an adequate alternative remedy. The declaratory judgment claim does not 

merely scek a dcteniiination of the rights and obligations of the parties for alleged breaches 

of the partnership agreement. It also seeks a declaration that plaintiff is entitled to an 

accounting of boll1 reslaurants, that he has a right to review the books and records of both 

restaurants, and that he has a right to his share of the profits of both restaurants. 

Accordingly, this cause of action is sufficient. 

Defendants' request for a protective order is dcnied, without prejudice, in 

accordance with the coui-t proceedings on February 14,2006. 

Accordingly, it is hereby 

ORDERED that defendants' iiiotioii is granted solely to the extent that the 
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fifth cause of action is dismissed with leave to replead upon the filing of a sufficient 

evidentiary basis, within 20 days after receiving a copy of this order with notice of entry, and 

is otherwise denied. 

ENTER 
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