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SUPREME COURT OF THE STATE OF NEW Y RK - NEW YORK COUNTY b 
PRESENT: ROSALYN RICHTER I 

Justice 
PART 24 

P.J. Inc. INDEX NO. 602277/2005 

MOTION DATE 

- v -  
MOTION SEQ. NO. 1 

C .  Randolph Williams, Jeffrey Richardson, 
Starkman & Associates, and Eric Starkman MOTION CAL. NO. 

The following papers, numbered 1 to were read on this motion to/for 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits I 

Replying Affidavits 

PAPERS NUMBERED 

Cross-Motion: 1 I Yes u No 

Upon the foregoing papers, it is ordered that this motion 

is decided in  accordance with the attached rnemoranduni decision. A preliminary 
conrercncc is scheduled for July 12, 2006 at 10 am in Part 24, Room 41 8 at 60 Centre Street. 

Dated: 6 / 1 3 / 2 0 0 6  
J.S.C. 

Check one: I I FINAL DISPOSITION )!! NON-FINAL DISPOSITION ' ' Do 
HQN. ROSALYN RICHTER 

Check if appropriate: 
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SUPFEME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: IAS PART 24 

PI ain tiff, 

-against- 

C. RANDOLPII WLLLIAMS, JEFFREY 
IUCHARDSON, STARKMAN Rr ASSOCIATES 
AND ERIC STARKMAN, Individually aiid as ai1 

Officcr of STARKMAN & ASSOCIATES. 

DECISION & ORDER 
Index No. 602277/2005 
Motion Seq. 1 

\-b, 
‘,4/ 

1 ) e h d a n t  Jeffrey Richardson moves to dismiss the coiiiplaiiit pursuant to CPLR 4 

32 1 1 (a)(l), (3)(5), and (a)(7) arguing that plaintiffs claims are lxirred since there is not a writing 

sufficiciit to satisfy thc statute ol’rrauds and that plaintiffhas failcd to state a cause of xl ion.  

Plaintiff, P.J. Tiic, argues that tlw coinplaint clcarly scts forth the causes of action of breach of 

contract, unfair conipctition, and conspiracy among the defendants lo defraud the plaiiili11. by 

stcaling plaintiffs “coinmcrcial good will.” 

Plaiiilifl broiighl this action seeking damagcs which arcxc fi-om the allcged breach of an 

cmpl oyriicnt agreement by clefendan ts C, Raiido 1 f Wi 1 li aims a ~ i d  Jcffrcy Richardson. Plaintiff 

also allcgcs that dehidants Williams and Richardson coiispircd with dciktidants Starknian 6r. 

Ass oci ales and E r i c S t ark iii an 1 o us e coli fi d en ti a1 i r i  foimiat i 011 gained while eiiip 1 o yccs o 1‘ pl ai n t i ff 

to 1- cc rui t p 1 aiiit i r s c 1 i en t s . 

Plaintiff P.J., Inc., a piiblic relalions firm, allcges that the oral arid written cinploynicnt 

agreenient prohibited defendant Richardson from being employed by a conipetitor of plainli f‘l; 
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from soliciting from any clients on behalf of any cornpctitor olplaintiff, and sccks a pen-riancnt 

injunction against defendant Richardson to prevcnt the contiiiued breach of these provisions. 

Plainti LT also allcges that defendant Richardson utilized confidential inrorniation helonging lo 

plaintiff, including customcr lists and other speciahed inforiiiation conceining plaintilf's 

custonieis, and conspired with the other dcknda1iis to usc this confidential information to recruit 

plaintifl's clients, spccifically the 'Toy Industry Associalion and n'l'ag. Plaintiff also argues in its 

niotioii papers that  deleliclant Kichardson violated his duty of loydty, which is umelated to the 

oral ciiiploy~iciit agrecment, whcn he solicited custoniers using conlidcntial information gained 

while an eniploycc of plaintiff. 

Defciidant Richardson bccanic eniploycd by plaintiflin April 2003 and hcld the position 

of Director of Mcdia Relations. Defendant Richardson did not sign an empioyiicnt agreement :it 

any point during his employmeid with plainti IT. I n  Septcmbcr 2004, defctidaiit Richardson was 

proiiiotcd lo Vice President of plaiiitiff s agcncy, acccpted a $20,000 raise and discussed tcnns or  

a possible cniploynieiit agrcenicnt. Plaintif( allcges that in  January 2005, defendant liichardson 

ncgotiated an oral eniployment agrecment with the p1aintiIf which was nicmorialiLed in writing 

in May 2005. 11 is undisputed that this agrcerncnt was not signcd hy Richardson, which 

Richardson argucs contained tciiiis that wcre differcnt than previously discussed with plainti rT. 

De fe nd an t Rich aid so I 1 I-csigncd in J uiie 2005, w 11 en he x c  ep led en1 p lo ym cn t w i t li d e fcnd a n t  

S tiirkman 61r A ssoc i ales. 

Defendant Richardson moves to dismiss argiiiiig lhat plaintiff's claiiiis arc bar-red siiice 

lherc is not a writing suCficicllt to salisfy thc statute of Prauds as the eniploynient agreement 

produced by plaintiff was not signed by Richardson. ,%e Mcncfdw.hi v. J,cvitic, 24 R.D.2d 1 007 
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(2”“ Dept. 1965). In opposition, plainti fU argues that the oral employment agreement is reinovcd 

froin the statute of frauds bccausc of plaintifrs partial perfonnance. Specifically, plaintill 

alleges that based on Richardson’s representation that he would execute the employment 

ag-eement and “in cxchangc for his coinmitinelit riot to compete and not to solicit the prior 

employees or cl iciils of plai~iliff corporation ... he rcccivcd aiid accepted a $20,000.00 raise from 

the plaintiff corporation, 1-cccivcd and acccpted a $1,750.00 tax boiius from the plaintiff 

corporatioil and received and accepted a $1,750.00 loan from plaintiff corporation ....” Plaintiff 

argues that Ihc restriclive covenant provisions in tlic ctiiploynciit agrccriicnt arc valid and 

enforceable because plai iitii’f‘pcrformcd its side of the bargain wilh clefeiidant liichaidsoii and 

dcfeiidant Itichardson rcccivcd enhanced compensation, bonuses, benefits, and expenses. 

‘l’he employnicnt agecmcnt is for a tenn of two years and contains restrictive covenants 

which prohibit plaintiff from working for a competitor for a period of five years after termination 

of employmenl with plaintifl-. Thcrcfol-c, it is iiot capable of being performed within one year 

and I’alls within the provisions of Gencral Obligations T,aw 8 5-701(a)(l). Moreover, even i f  

plaintiff cstablished that defendant Richardson orally agreed to sign the cmploymcnt agreement, 

the agreement would still bc void: “Every agrccmcnt, proiiiisc or undci-taking is void, unless it  or 

sonic iiotc or memorandiir-n thereof be in writing, and subscribed by the parly to be charged ... if 

such agreenient ...[ b]y its tcims is iiot to hc perfoniied within one year from lhe making thereof.” 

Curittisoti 17. l~rc/iatvfsoti Gwrtisliiclrls Sec., I I IC- . ,  107 A.D.2d 50, 5 1-52 ( 15‘ Dcpt. 1985). 

Plaintift’s assertion or partial pcrhmlaIice does riot remove the alleged oral agccincnt 

from the statute of frauds. “The exception to the statute of frauds for part perfobmiancc applies to 

Ccncral Obligations Law 8 5-703, which deals with real estate transactions, but  it 113s not been 
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cxteiided to General Obligations Law 6 5-701 .” Stephen Peiimr, /tic. 1’. Eiisler, 309 A.D.2d 722, 

722 (1 st Dept. 2003); .we dso  Mcssner Ve~cre Rwger McNwice Sclitiietterer Euro KSCG, hic. v. 

A q i s  Group PLC, 93 N.Y.2d 229, 234 n.1 (1999); Valerili~iu 17, Davis, 270 A.D.2d 635, 637-638 

(3’d Dcpt. 2000). In any event, even if the exception applied, “[llhe doctrine of part perfomiancc 

niay bc invoked only if plaintiffs actions can be characterized as unequivocally referable to tlic 

agreement allcgcd. The actions aloiie must be unintelligible or at least extraordinary, cxplainable 

only with rcfcrcncc to thc oral agrccmcnt. The acts perronlied must bc clcar, certain, and definite 

to rcniovc an oral agreement from tlie Statute of Frauds.” .Jannim 17. Wcstern N. Y. Chizputiiig 

Ays., 273 A.D.2d S53,  854-855 (4“’ Dept. 2000) (intcrnal quotation marks and citations oinittcd). 

Plaintiff argues that its part perfoionnaiice is specifically referable to iiuniberecl paragraphs i n  the 

unsigncd cinploymciit agreement, i .e. derendant Richardson received liis substantial raise 

(paragraph 2) and his compcnsation, hcncfits, arid cxpcriscs (paragraphs 6- 1 6). However, 

plaintirf does not allcgc facts that arc suff7ciciit to show that tlic acts pcrlbrnicd by plaintiff such 

as paying dcfcndaiit’s increased salary, tax bonus, and personal loan are “unequivocally 

rcfcrablc” to tlie two year employment agreement. &e Id. Defendant Richardson could have 

acccptcrl the $20,000 raise i n  reference lo his new position as Vice President. The other actions 

upon which plaintiff rclics upon as proof of partial pedoniiance, tlic tax bonus and pcrsonal loan, 

arc not mcntioiicd i n  the written etnployiient agreement. 

Howcvcr, iiot all of the duties dehda i i t  Richardson owed to plaintill arosc from the 

alleged eniployiiciit agrccmcnt. ,Scc /Icvi&r his. Ag.cwq:?i fm. v. Trciher l~ts .  Agemy, I K . ,  283 

A.D.2d 448, 450 (Znd Dept. 2001 ). The allegatioiis raised in plaiiitiffs’ pleadings Lire sufficient, 

for pleading purposes, to constitute a causes o r  action lor breach of duty or loyalty and unfair 

competition as to whether defeiidaiit Richardson used proprietary and conlidciitial inforni a 1’ 1011 

gained while an eniploycc at plaintiff to recruit clients for liis new employer, defendant Starkman 
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& Associates. See Wdlnck Freight Lines, Iric. v. Nexl Duy Exprcw, ltic., 273 A.D.2d 462, 463 

(2nd Dept. 2000). Plaintiff allcgcs that dcfendant Richardsoii stole plaintill‘s coniidcntial 

customer I i s t s  and contact information. See Advanced MagniJicatiori Instiwzents of Clricoizln 

N. Y., Ltd. v. Miiiirtoitcu Oplical Cmp., 135 A.D.2d 889, 889-S90 (Jrd Dept. 1987). “It is well 

cstablishcd that an eiiiployee is prohibited from acting i n  any nianiicr inconsistent with his or her 

employiicnt and must exercise good faith and loyalty in performing his or duties ... and niay not 

usc his or licr principal’s time, facilities, or proprictaly secrets to build a compcting busincss.” 

M ~ i p  C;roiy, Irzc. 1’. Haftori, 290 A.D.2d 673, 675 (3rd Dept. 2002) (inlemal quotation marks and 

citations orni tled). In a supporting affidavit, defendant denies that he possesses or had access to 

any coiifideiilial informatioii of plainti rf., Defendant Richardson also submits an affidavit fi-om 

J u ~  ic Livingston, the Director of Marketing Communications at Toy Industry Association, a 

fbilner client of P.J. lhc., in which she seeks to refute plaintiffs claims. Thcse factual affidavits 

go to tlic merits ollhe claims, but do not cstablish that plaintillhas failed to plead a cause of 

action at all. Whcthcr the customer list is entitlcd to judicial pl-otcction and whcthcr this alleged 

conduct disadvantaged plaintifl, see Mini4tet~zen Optical Corp,, 135 A.D.2d at 890, is an issue o l  

f x t  that is not appropriate for this typc of motion. 

Defendant Richardson also iiioves to dismiss plaintiffs claim of conspiracy arguing that 

plaintiff has failcd to stcltc a cmsc  of action. This part of defendant’s motion is granted. “[A] 

mere conspiracy to commit a [tort] is iicver or  itself a cause of action ...[ a]Ilegalions or  conspiracy 

arc pcr-mittcd only to connect the actions of separate defcndants with a n  othenvise actionable 

tort.” Alexutidet4 & AIcxutillcr of New York, I t i c  v. Frilzeiz, 68 N.Y.2d 968, 969 (1 986) (internal 

quotation niar-ks arid citations omitted). To survive defendant’s motion to dismiss, plaiiitilT must 

spcciflcally allcgc that at least one defendant commilted the wrongful act, the theft of cusloiiicr 

lists and other confidential and proprictary infoiiiiatioii, and that the remaining d e h d a n t s  agrccd 
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to tlie theft. See R c w  v. Shudt, 144 A.D.2d 793, 795 (3rd Dept. 1988). Here, although plaintiff 

has sufficicntly plcd the causes of action for brcach of loyalty and uiihir competition, plaintill 

has failed to show that defendants “‘planncd and pcrpetrated’ tlie acts in concert.” Id. Plaintiff 

does riol identify anything thc other defendants did as part ofthe plaiining or identify any speci l i c  

acts thal would show they knew thal defendant Ricliardsoii was using coiifideiilial infomalion. 

The conclusory statements in thc complaint aiid siipportiiig affidavit that “defendants conspired” 

to usc plaintiffs confidcntial infoonnation are insufficicnt to statc a claim Tor conspiracy. Id .  

Accordingly, jt is ordered that defendant Richardson’s iiiotioii to dismiss is granted in 

pail a i d  denicd i n  part. Defendant Richardson’s motion is granted as to plaintill’s claiiiis wliicli 

arise ou t of the allcgcd hi-each of the employmcnt agrccment and the restrictive covenants. 

Plaintiffs conspiracy clainis are also disiiiisscd. DeIendant’s motion to dismiss is denied 

witliout prejudice to r-cncw upon the completion of discovery as to plaintiffs clainis for brcach of 

duty or loyalty a i d  unfair compctition. 

All cleknclaiits arc dircctcd to answer the complaint wilhiii lwenly days. A preliminary 

conlei-ence is schedulcd for July 12, 2006 at 10 am iii Part 24, lioom 41 8 at 60 Centre Street. 

June 13, 2006 
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