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P 1 ain t i ff, Index No. 60 I 33  1 / O S  

Defendant 13cpcridable hildustrial Supply Cot-npany, hic, (“Dcpendable”) i-iiovcs pursiiant 

to Cl’LI< $ 5  321 1 (3)(5) and (8) lor an order disniissing the action against it. Defer~dant Glenn 

‘I’esla also iiiovcsfc7r dismissal o l  thc causcs of action against him. 

Backwound 

Plaintiff (’onsolidated fidrson C‘ompany of New Yol-k, lnc. (“Con Ed“), a utility company, 

was a custoiiicr aiid piirchascr o l  sq>plics froin defendant Dcpcndable for sevcral ycars. One of 

the niatcrials that Con Edisoii regularly piirchascd from Dependablc was a specialty grease o r  

lubr-icanl used for its “cahlc pulling” operations. I n  or  about August 1995, aiid again in o r  about 

August 200 I ,  plainlilLentercd into a contract with Dcpcndable foi- lhc supply of lubricant to the 

plaintiff (Iicl-inaftcr “supply coiitracts”). 

Pursuant to the terms of thc supply contracls, Dcpcndable w ; ~  obligated to f i l l  orclcrs 

placed by C:on Edison by deliveriiig thc lubricant directly to the C‘on Edison facility specified i n  

the ordcrs. Co11 Edison would tlicn be obligated to pay 13cpcndable h i +  the merchandise, on thc 

coiidition that it hac1 been propcrly filled. Con I;,dison would regularly makc payments to 
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Ikpcndablc i n  lump sums for supplics and matcrials ordered across multiple contracts it had with 

Depeiidnble via checks. ‘l’he payments made by Con Edison lo Dcpendablc 011 tlic contracts wcrc 

deposited into a baiik account maint-uincd by Dependable, aiid the payments wcrc itsed for the 

be11 c fi t 0 P n c pc nd ab 1 e. 

Con Edison alleges defeiidant Glenn Tcsta (“Testa”), vice picsiideiit of Lkpcndablc, 

bribed and conspired with ccrtaiii Con Edisoii ciiiployccs, including defendants Stephen Dinardo 

and Raymond Nappi, to placc fraudulent orders for siipplics, which ordcrs defendant Testa and 

the others hicw would iiot be iillcd by Dcpciidatile. Dcfcndanl Tcsta allcgcldy paid the 

defendatit cmployccs of Con fidisoii to falsely confirm receipt of the materials in the fi.aitclulcnt 

orders, arid to list said riiaterials as liaviiig been rcccived in Con Edison’s records, tticr-cby 

defrauding Con Edison into paying on thc fraudulent orders. 

Con Bclisoii discovered the scheme in or about April 2003, and conducted an 

investigation of tlic schemc. On or almut October 13, 2004, dekndant Stephen Dinardo pled 

guilty i n  Ilnited States Dislrict Court for the Southern District oLNcw York to certain felony 

crimes conimitted during his rolc in the schcrne. On November 9, 2004, delcndanl Testa was 

iiidictcd for his rolc i i i  the schcme niicl later entcrcd a plea agreemcnt whereby he plcd guilty o f  

oiic count cclcli of coiispiixy to commit u-inil fraud, wire f k d  and coiiimercial bribcry. 

On or about JUW 1, 2005, Tcsta was scntenccd to 12 nionths incarceration bascd on his 

guilty plea. ‘I’he Unitcd States Atlonicy requested rcslilution in lhc amount of $126,243.00, the 

nmuunt of orders sulmiitted by defendant Stephen Dinardo. However, Con Edison requcsted 

restitution for tlic fii l l  aiiiount of its loss ($1,293,976.00), which allcgedly included the alnount 

that dcfendaiit Testa conspi red to aiid fr-audulently conver-led from Con Edison with Rayrnolid 
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Nappi. ‘l’he court ultiniatcly ordered Tcsta to pay rcstitutioii in the ainouiit of $126,243.00, 

jointly and severally with dcfendant Stephcn Dinardo. Thc ruling was based on tlic fact that the 

United States Attorney and dcfcnrlant Tcsta had previously stipulated in Testa’s plea agreement 

to n reslilution amount of niore that $120,000.00, but lcss than $200,000.00 

C h i  Gdisoii filed a Summons with Notice in this court or1 o r  about April 14, 2005 and 

scr-vcd siiiiie 011 all defendants. PlaintifITliled its Verified Complaint in this action on 01- nbout 

July 12, 2004. hi the complaint, C h i  Edison asserts causes of action against ‘l’esta and 

L)ependriblc for fraud, aiding and abctting fraud, and aiding and abetting br-cach of fiduciary duty. 

Coli Edisoii also asserts additional causes of action against Dependable for rescission of‘con tract, 

brcacli of contract, monies had and rcccivcd and unjust c~irichinerit. C h i  Edison sccks damagcs 

against all clcfcndaiits for an m o u n t  not less than $1 ,S23,730.00, coiisisliiig of the ainount of at 

least r6: 1,293,976.00 which Con Edison allcgcdly paid to Ilcpcndablc on the ordcrs described 

above. 

col-isequential and incidental damages, atloriieys fees, aiid punitive clanzagcs. 

Con Gdison also seeks coiiipeiisatory damages, including invcstigativc costs, 

In tlic instant motion defendant Dependable moves to disniiss, alleging a fidurc to 

properly scwc arid filc tlic summons and complaint in this action and failure to properly sign the 

suiiiiiioiis aiid cornplaint. not11 Dcpcndahlc and Tcsta both iiiovc to disniiss alleging that the 

action is barrccl by t1ic doctrinc of collatcral cstoppcl and thc action is barred by the applicable 

stahitc of limitations. 

Discussion 

Fciilirrc to Propci.ly Serve> 

Subsccluciit to the tlling of this motion, Dependable agreed to withdraw from its motion 
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all purported grounds of disiiiissal bascd upon lack of personal jurisdiction a n d o r  lack of 

sigtiatlii-c on the complaint (Aff. of Anthony Cotronco, Novcnibcr- 14, 2005). Thcr-cfor-c tlic issue 

is moot. 

Collcrtcwrl Ektoppd 

Llefendants Tcsta arid Dcpciidablc both asscrt i n  their respective motions to dismiss that 

this action in bar-rcd by the doctrine of collateral estoppel based on the findings in the criminal 

act i c) I 1, 

For collatcral cstoppcl to apply four cleiiieiits iiiust be met: a) the issues at both 

proceedings m i s t  be identical; b) they iiiust have been actively litigatcd and decided i n  the prior 

proceeding; c) there must have been a fiill and fair opportunity for litigation of tlic issues i n  thc 

prior proceeding; and d) the issues were necessary to support a valid and final judgment on the 

merits (AIZcn v t Io /~hgu- ,  .. 283 AD2d 346, 726 NYS2d 18 I 1st I k p t  ZOOl]). Dcfciidants claini 

that issues raised by Con Edison in the iiistant action are the same issues that were Itilly litigated 

atid decided in the criniirial case against defendant ‘I’esta, and dcfcndants assert that plaintif1 had 

a full opportunity to litigate the very same issues in thc crimiiial procccdings. 

The law in this state is well settlccl that the doctrine of collateral estoppel prevents a party 

from relitigating an issuc that was clearly raiscd i n  ;I prior actioii or procccding :inti dccided 

against that party (Id.). Chllatcral Estoppel has also bccii applied il‘the issue in thc sccoticl action 

is idcntical to an issue that was raised, decidcd and ni:itcrial in  thc t?rst action, and if the pal-ly 

had ;I full and fair opportunity to litigate the issue i n  thc first action ( Id . ) .  I lowcver, neither 

critcria is :ipplical?lc i i i  this action. First, plaintiff did not have a fii l l  and fair opportunity to 
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litigate thc issues of the defeiiclants’ liability to Con Edison in tlic prior criminal proceeding 

against Testa, since Con Edison was not evcn n party to that action arid liad no opportunity to 

participate in the prosecution of Testa. Viirthcr, the issues as to the iiicasurc of loss was not fully 

litigated against Testa, since he reached a plea agreement with the Unitud States Attorney. In 

addition, defcndant Dcpciidablc was not cvcn a party to the criminal proceeding. Thus, tlic 

claims asscrtcd agaiiist Dcpeiidable in tlic instant action, including Dependablc’s allcgcd brcacli 

of thc supply contract, unjust coricliment to Dependable, and Dependable’s liahility for thc acts 

of its employee Testa, were never addressed in the criminal proceeding. Therefore, tlic claiiiis in 

this action against Tcsta and Dcpcndablc arc not bai-rcd by collatcral cstoppcl. 

Dcfendants assert Con Edison had a f d l  aiid fair opportunity to litigatc the issiie of 

restitution. Howcvcr, tlic doctrinc of collateral cstoppcl docs not bar Con Edison from seeking 

daniagcs in an ainount grenter than those awarded in restitution against clefciidants on thc basis 

that Con Edison liad a11 opportunity to put i i i  docuiiicntatioii as to its losscs in  the criniinal 

procccding. 

Courts of this state have held that an award ofrestihilion to the victjni docs not bar a 

victim froin sccking iiiorc substantial dainagcs against the dcfcndant in a civil action because a 

discretionary order of restitution in ;I criiiiinal case in no way decides the arnount of damagcs ciuc 

to the plaintiff so ;is to prcclude relitigation of that issue in ;t civil case (Seurks v Dcilton, 299 

AD2d 788 [3rd Dept 20021). I n  addition, N .U.  l’enal Law 8 60.27, subseclion 6 specifically 

statcs that payiiicnt of restitution “shall not limit, prcclludc o r  i n i p i r  any liability for d a n ~ g c s  i n  

a civil action or pl-occcding for an amouiit i n  cxccss of such payiiicnt” (k-arhcr v Stoclclon, 490 

NYS2d at OS7 [N.Y.C. Civ. et.]). 
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In the crirninal action, the amount of $126,243.00 wits awarclcd as rcstitution by the U.S. 

District Court. In that action, in exchange li>r Testa's plca agr-eeiiicnt, it was stipulated thal 

icstilulion woii ld bc no lcss than .R 120,000.00, but less than $200,000.00, to which he agrccd not 

to appeal. Con Edison did riot have an opportunity to M l y  litigatc its damages in  the criminal 

action. 

Accorclingly, the motioii to dismiss tlic action bascd upon collateral estoppcl is dcnicd. 

Stcr(i.itr qf'Lii?iitrition,s 

Con lidison sustained the losscs allcgcd in the coniplaint from in or  aboul January ~0C)c) 

llirougli in  or about April 2003. This action was coiiinienced on April 14, 2005. 

allcgc that tlic causcs of action sound in conversion and thcrcforc arc barred by a lhrce year 

statutc of limitations. 

Dcfcndants 

As to Testa, because he adrnittecl to his actions iii tlic criminal proceeding, hc argucs 

conversion is the propel- C ~ U S C  of action. Iiowever, Testa d s o  pled guilty to two separate cou~lts 

of committing and conspiring to comiriit fi*aud. 111 his plea allocution, he admittcd that tic 

knowingly coiispircd to defraud Con Edison (T,eviiisoii Aff.., Exhibit 7, page 8). Tlicrcforc the 

c:iuscs of action for fraud, aiding and abetting fiaud, and aiding and abetting brcach of tjduciary 

duty are proper- causes of action. I3ccausc a six year statute 01. liiiiitatioiis applics to these causes 

of aclion, the iiiotioii to dismiss is dcnied. 

As to L)epend:ible, it loo ar-gucs thc proper C ~ L I S ~  oPactioii against it is for conversion 

hccausc tlic theft oi' the monies was not by Dcpciiciable, but its e~~iploycc.  Con Edison has 

iilleged breach o l  ccmtract, uiijiist cnrictimcnt, fraud, aiding and abcttiiig fraud, and aiding and 

abetting hrcach of fiduciary duty; all oP wliicli caiiy a six year statute oP limitations. Evcn if Con 
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' .  

Edisoii was unaware of the fraud coinmitted by its cniploycc, which remains an issuc of fact, at 

thc very lcast therc is a cause of action for brcach of contract. Depcndable docs not addrcss the 

other c ~ s e s  of xt ion and thc reason why dismissal is warranted. Thcrerorc, as to the other 

C ~ L I L C S  of action, Lkpcnd:hlc lias Ihiled to show that t h y  should be dismissed as c? matter of law. 

Accordingly, the niotion to dismiss on these grounds as to Dependable is deiiicd as well. 

C:onclusion 

Accordingly, based on the forcgoiilg the iiiotivil to dismiss tlic complaint i s  denicd. 

This shall coiistitute the ordcr and dccixion of thc court. 

Datcd: January 9, 2003 j/ 
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