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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

( PRESENT: 

Index Number : 60178812005 
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PART 

INDEX NO. 

vs OCCUNOMIX INTERNATIONAL MOTION DATE 

MOTION SEQ. NO. Sequence Number : 002 

DISMISS ACTION MOTION CAL. NO. 
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Plaint i ff, 

safcty equipment [or workcrs that sold its assets to defcndant, seeks a dcclaration that, in 

contravention of the Asset Purchase Agreement (APA), defendant wroiigfully and incorrectly 

demanded indemnification. PlaintiK also seeks attorneys’ fccs, costs and disbursements under 

the APA. 

Defendant moves to dismiss the complaint, pursuant to 321 l(a)( I) ,  bascd on a Seller’s 

Subordinalion Agreenicnt (Subordination Agreement)’ executed by the parties and a lion-party 

lcnder, Webster Business Credit Corporation f/k/a Whitehall Business Credit Corporation (the 

Scnior- Lender). Dcfcndant argues that the Subordination Agreement bars plaintif1‘ 1‘rom 

conimencing this action without the prior writtcn approval of the Senior Lcnder. 

‘“Thc purpose of a subordination agreement is [to] sct out the relative positions of lenders 
in rcspect to their right to receivc paynieiits from thc boirower. The use of subordination 
agreements is coininon where the senior creditor . . . is intercsted in taking a low risk with respect 
to rcpaynlent” (Minority Equily CqituZ Co., Inc. v Jdao i z ,  798 F Supp 200, 202 [SD NY 
19921). In other words, lenders seek to allocate risk through the use of such agreements. 
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According to thc Anicnded Verified Complaint (Amended Complaint), plaintiff sold its 

assets to defcndant in 2003 for $10,440,000. For par1 of the sale price, defendant exccuted three 

promissory notes, payablc to plaintiff (the Notes). The Senior Lendcr was also involved in the 

financing of the salc. 

A copy of the APA has not been providcd to the court. The Arncnded Coinplaint states 

that the APA contains an indcmnificatioii clause which providcs that dcfendant, the buycr, shall 

bc indeninified by plaintiff, the sellcr, “‘froni and against any Advcrse Consequenccs [buyer] 

may surfer rcsulting From, arising out of, relating to, or causcd by the inaccuracies of Seller’s . . . 

represeiitations and warranties , . . .’” (Amended Complaint, f 8, quoting APA, 8 h [d] [l]). hi 

addition, the Amended Complaint states that the APA also providcs that if the sellcr fails to 

promptly pay an indemnification amount owing thereunder, the buyer “shall have the right, but 

not the obligation, to set-off against its obligations to pay any amount payable [i.e., of thc 

purchase pnce under thc APA] pursuant to any d t h e  Notes . . . up to an aggregatc amount of 

Nine Hundrcd Thousand Dollars . . . .” (id., 11 9, quoting APA, fj 6 [g] [I]). The Amended 

Coinplaint further statcs that the APA provides that: 

[H]O customer . . . whose annual volume of purchascs . . . excceded $25,000 
during Seller’s fiscal year ended December 3 1,2002 or during the period between 
siich date and the Closing, has informed Seller, Stockholders or any of the officers 
or directors of Seller that it intends to ceasc doing business with Seller or materially 
dccrease (in the case of customers) , . . the amount or pricing of the business done 
with Scller.’ 

L‘ 

(id., 11 7, quoting APA, 8 3 [r]). 

Plaintiff allegcs that by notice, dated April 5 ,  2004, defendant demanded indemnification 

in the amount of $1,500,000 for damages it claimed to have suffered as a rcsult of an alleged 
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misreprcsentation rcgarding a spccific customer’s business. Defendant further adviscd plaintiff 

that in the event that payment was not receivcd in fill, defendant would set-off $900,000 of its 

claim against the Notes. Plaintifr alleges that it rejected defendant’s set-off demand as being 

false, inaccurate, impropcr, illegal, and not contemplatcd by, or within thc scope of, the APA, 

and refused to indemnify defendant upon the grounds that no misrepresentation was made, and 

no provision of the APA breached. 

According to plaintiff, as of April 16,2004, defcndant had exerciscd a $900,000 set-off 

against the Notes, but did not thereaRer conmience a lawsuit against plaintiff concerning the 

indemnification claim. Plaintiff alleges that defendant’s demand for inderrmification was a 

pretext to mask its inability and failurc to make payments on obligations to plaintiff and othcr 

partics. Plaintiff also asserts that it is suffering potential damages of thc intcrest that would be 

accruing on soiiie or all of defendant’s alleged $1,500,000 claim. 

hi support of its motion to dismiss the complaint defendant subinits the Subordination 

Agreement which states: 

“until the Scnior Debt is paid in full in cash and all commitmcnts of Senior 
Lender in regard thercto terminated, Junior Creditor shall not, without the prior 
written consent of Senior Lender, take any Collection Action with rcspect to the 
Junior Debt . . . ” 

(Horowitz Aff., Exh. B, at 6, § 2.4 [a]). The tern1 “Senior Debt” refers to dcfcndant’s debt 

obligations to thc Scnior Lender. Plaintiff is thc Junior Creditor. “Junior Debt” is defined as all 

of thc obligations of the dcfcndant to plaintiff under any of the Junior Dcbt Documents. “Junior 

Debt Docu~ncnts” is defined as “the [Notes] and all other documents, agreements and 

Instruments evidcncing, Guaranteeing, securing or othenvisc pertaining to all or any poilion of 
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the Junior Debt” (id. at 2, 5 1).2 

Thc term Collection Action is broadly defined to nican, among other things: 

“(a) to demand, sue for, take or reccive from or on behalf of the borrowcr or any 
Guarantor ofthe Junior Debt, by set-off or in any other manner, the whole or any part 
of any moneys which may now or hereafter be owing by the Borrower or any 
Guarantor with respect to the Junior Debt, (b) to initiate or participate with others in  
any suit, action or proceeding against the Borrower or any Guarantor to (I) enforce 
payment of or to collcct the whole or any part of thc Junior Debt or (ii) commencc 
judicial enforcerncnt of any of the rights and remedies under the Junior Dcbt 
Documcnts or applicable law with respect to the Junior Debt, (c) to accclcratc any 
Junior Debt.  . . ” 

(ibid.). 

In the original complaint, in addition to a declaration that defendant wrongfully and 

incorrectly set-off against the Notes, plaintiff demanded the full amount of the principal due on 

the Notes as damages for breach of the APA which, plaintiff stated, contains a provision that 

pemiits reinstatement of incorrectly set-off amounts at increased interest ratcs. According to 

correspondence that dcfctidant has submitted on the motion, despite plaintiff‘s profcssed 

willingness to consider amending the complaint to withdraw the damages claim, thereby 

only the request for declaratory relief, the Senior Lender’s counsel advised plaintiff that 1 

Senior Lender did not conscnt to, and plaintiff should cease pursuit of, this action. 

Defendant argucs that because plaintiff realized it was barred by the Subordination 

caving 

Agreemcnt from coiiimencing a direct suit on thc Notcs, it amendcd its complaint, styling its 

action as one for a declaration regarding defendant’s entitlement to assert a $900,000 set-off. 

Dcfcndant further argues, that although plaintiff has amended the complaint, this action is still 

’While many of the terms used in the Subordination Agrccrncnt arc defined therein, others are defined in the 
Senior Credit Agrccmcnt which has not been submitted by either of the pnrties. 

4 

[* 5 ]



within the Subordination Agreement’s definition of a “Collection Action” and, is barred, absent 

the written consent of the Senior Lender. Plaintiff argues that thc Amended Complaint is 

plaintifl-s attempt to perforni an cnd run around the Subordination Agreement, and a backdoor 

attempt to defeat dcfendant’s sct-off rights against the Junior Dcbt. 

Plaintiff responds that this action is premised on defendant’s breach of the ternis of the 

APA, is not a collection action, and does not implicate any right of the Senior Lcndcr. Among 

othcr things, plaiiitirf also argues that defendant incorrectly attempts to imply that the 

Subordination Agreement gives the Senior Lender the right to attempt to bar plaintiff from 

bringing this action. 

Pursuant to CPLR 1001(a), a court should order joinder of a party where not doing so will 

jeopardize the outcome or  the action, because complete relief cannot be accorded the existing 

parties to thc action, or the absentee may be incquitably affected by thc judgment. The primary 

reason for compulsoiy joinder ofparties is to avoid multiplicity of actions and to protect 

non-parties whosc rights should not be jeopardized if they have a material interest in thc subjcct 

mattcr (Mutter ofhdartin v Ronan, 47 NY2d 486 [ 19791; Matter of Cussidy v New York City 

Departnzerit oJ’Corrcctions, 95 AD2d 733 [ 1 st Dept 19831. Joinder also protects against 

inconsistent judgments (Mutter of Red HookYGowunus Chamber of Coinmerce v New York City 

Bd. of Stnti(l(u-cls and Appeuls, 5 NY3d 452, 458 [2005]). 

As to absentees, prejudice may accrue if they have a practical interest that could bc 

disadvantaged by tlic outcome of an action that was litigated without them (see Mutter of Mai-tin 

v Ronart, 47 NY2d 486, su4pra). Thus, ‘‘bloinder nilcs serve ai important policy interest in 

guaranteeing that absent parties at risk of prejudice will not be ‘embarrassed by judgments 

5 

[* 6 ]



b 

purporting to bind their rights or interests where they have had no opportunity to be hcard’” 

(Matter oj’Red HooWGowunics Chatnber ofCommercc, 5 NY3d at 458, quoting First Nutl. Batik 

nJArnsterdam v Shuler., 153 NY 163, 170 [1897]). A court may always consider whether thcrc 

lias been a failurc to join a nccessary party (City ofNY v Long Zsluiid Airports Limousine Se7-v. 

Corp., 48 NY2d 469,475 [1979]). 

Clearly plaintiff clainis that the Subordination Agreement has no effect here, whilc 

defendant claims otherwise. The Senior Lender is a party to the Subordination Agreement and 

may be inequitably affected by the court’s interpretation of the agrcemcnt’s scope, provisions, 

and application hcre. Therefore, in ordcr to prevent possible prejudice to the Senior Lender, it 

should bc joincd, until which timc this motion will be marked off thc calendar without 

pr~judice .~  

Accordingly, it is 

ORDERED thdt the motion is denied without prejudicc to renewal following plaintiffs 

submission to the court of proof o r  service of a supplcmental complaint on Webster Business 

Credit Corporation fk/a Whitehall Business Credit Corporation within 30 days after cntry of this 

37 rhe court expresses no opinion as to the merits of the claim or the motion. 
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