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-agai tis t- 

SCOTT PIANIN, 

-against- 

Motions with scqucncc numbers 00 1 and 003 are consolidated for joint disposition. 

In this action, Alanmcx Iloldings, L.L.C. (“Alarmex”) sues its former president and part- 

owiicr of the company, Scott Piaiiin (“Pianin”), alleging, inter alia, that Pianiii caused Alannex to 

pay above-market rates lo at least oiie major supplier i n  cxchangc for which the s.crpplicr gavc Pianin 

kickbacks. Alarm.cx claiim Pianin fraudulently induced Alarnicx to enter into the corporale 

operating agreement that made Piani n prcsident and pat-owner, breached that operaling agreeinen t 

and fiduciary duties owed to Alannex, made hidulci i t  convcyances to a lrii.sl that lic controlled in 

order to shield his sccrct profits from Alannex, and violatcd the Racketeer Influenced and Corrupt 

Organizations Act (“RICO”) and RICO conspiracy slatutes. Pianin has brought a third party action 

against othcr Alarmex directors Jonathan Spier (“Spier”) and Kenneth Sitoincr (“Sitomer”) for 
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contribution, claiming that they also actcd disloyally and causcd Alai iiicx to spend exorbitant sims 

for their own bcnct‘it. In a separale aclion, Pianin has sued Alaimex arid its directors alleg,irig lhat 

they breached lhe company’s operating agreement provision related to his terminalion aiid the 

corporatc buy-out of his cquitable inlerest. 

I n  motion 001, Pianin nioves to dismiss causes of action against h im for fraudtilent 

inducement, frnudiilenl conveyance, and lUC0 violations. In motion 003, Spier and Sitorner inovc 

to dismiss the third party complaint, contcnding that Pianin’s claims against lhern ai-e uiuelatcd to 

thc claims arid iqjurics allcgcd in the underlyng complain1 aiid thus Pianin’s contribution claim is 

improper. For the foregoing reasons, both motions ai-e granted. 

Fucts: 

Alarnicx designs, manufactures, and sells sportswear and other clothing. Its operalions 

comniciiccd on October 3 1,2000 when William Spier acquired, on behalIolAlarmcx, certain assets 

of Periscope Sportswear (“Periscope”), a clotliiiig company that cmployed Pianin. Earlier that ycar 

in April 2000, Pcriscopc’s prcsident Glenn Sands was terminated for accepting kickbacks from 

Periscope’s suppliers and einbezzliiig fiiiids from thc company, Upon Sand’s termination, Piani 11 

was appointed l’eiiscope’s President. William Spier jnvitcd Pianin to join Alarmex as a minority 

member when he acquired Periscope’s assets. 

Section 6.2(c) o l  the Alaiincx Holdings, I,.I,.C‘. Sccond Amcnded and Restated Opcrating 

Agreement (the “Operatiiig Agreement”) dated May 1 1,2001 named Pianin prcsident of Alarmex. 

Section 6.2(g) of the Operatiiig Agreement provides that both Piaiiin and Jonathan Spier shall “( i )  

dcvotc all rcasonablc cfforts to the promotion of the business and interests of thc Company, (ii) 

dcvote substantially all ofhis time to the pcrformancc of such duties, and (iii) not compctc with or 
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othenvisi: acl in  conflict with tlic best interests d t l i e  Coiqmiy,” 

Piirsuaiii tu the Opcrating Agreement, Pianiii initially obtaincd a 25% interest in Alamiex i n  

exchange for a capital contribution of$500,000 and an additional 5% in exchange for contributing 

certain services. 111 2002, Pianin cxerciscd a riglit and option giveii to him tinder the Operating 

Agrecment, making his meinhership interest, arter a 4.4% adjustment, 34.4%. On 1)ecenibcr 23, 

2003, I’ianin assigned 10% or  his 34.4% equilablc interest in the company to the “Pianin 2003 

Alaska Trust,” with “The Alaska ‘Trust Company” (the “Alaska Trust”) as trustcc. On Lkcembei- 12, 

2005, the Alaska Trust reassigned that interest back to Pianin. 

A limn e,x ’.v A llega t ions : 

Alarmex allcges that William Spier invited Pianin to join Alaniiex as a minority member 

because lie did not believe that Pianiii participaled in  Glenn Sands’ kickback scheme whcn T’ianin 

worked at Periscope. In September 2004, howcver, Alannex’s Korea-based knit sourcing agciit, 

Phil’s Sourcing company (“Phil’s Sourcing”) allegedly inforrncd Alarinex that it had been paying 

Pianin cash kickbacks totaling niore than $70,000 each year, and that this arraiigenienl began when 

Pianin workcd at Pcriscopc. Alarnicx alleges that Pianin arranged to have the manufacturer that 

Phil’s Snurcing used for particular jobs increasc its prices atid send inflated invoiccs to Alarmex, and 

thcn Piaiiin would m i s e  Alarnicx to pay the maiiuhcturcr the intlated amount. The manufacturer 

would in tuni pass all or part of the overcharge to Phil’s Sourcing, who would transfer all or part of 

the money to I’ianiii. 

Alarmex allcges that Pianin accepted a total 01 over $1 million in kickbacks, dcrived from 

Alarmex’s overpayinents to Phil’s Sourcing, tlial Alarmex overpaid Phil’s Sourcing and its supplicrs 

by over $6 million, and that I’ianiii’s failurelo disclosehis misconduct fi-audulentlyint-iuced Alarmex 
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to execiitc tlie Opeiating Agrccmcnt, rctain I’ianin as prcsideiit, and continiic to conipcnsatc Pianin 

;i lotal anioutit or aboul $3.7 inillioii. Upon receipt of his milawful payments, Pianin allcgcdly 

depositcd the aiiioiinls in multiplc bank accounts that hc controlled, each deposit cqualiiig bctwccti 

$1000 and $9000. Alarmex also allcgcs that Pianin’s assignmcnt to the Alaska Trust constituted :I 

fraudulciit conveyance to shield Pianin’s asscts froin Alarniex, a potcntial judgment creditor. 

Additionally, Alarriicx claims [hat Pianin’s kickback scheme constihitcs tlic “predicale criminal acts” 

that are an cleiiient of hlarnicx’s claim under the federal RICO statute. 

Pitrriin ’s Allc~~i/iori.s: 

Pianin alleges that on scvcral occasions during thc years 2002 - 2004, Spicr and or Sitomcr 

arranged lo individually receive cash payineiits from vendors and suppliers to the detrimeiit of 

Alarmex. For instaricc, Pianin alleges that Sitomer and Spier pcrniitted another corporation lo use 

Alarmex’s “Periscope” label in rcturn ior cash payments. Additionally, Pianin alleges that Alarnicx 

I-ctained the conipaiiy Peter Chic and its affiliates to rnanufacturc pods,  and then Peter Chic over- 

billed Alarmex and paycd Spier the excess amount. hi July 2004, Sitoimr allegedly arranged for 

Alarnicx’s alfiliale, AHG 1,iceiisiiig hc . ,  lo enter into an agreement with Maui Geiieral Store, hic., 

o l  which Sitoincr was a director and part-owner, and the Alai-mex Board never approved this 

transaction and it coiislituted self-dealiiig. Pianin also allcgcs Spier aiid Sitomer poorly nianagcd 

the company, making Alarmex vulncrable to potential litigation. 

Frii itchilen t Con vcyciii C’E: 

The fraudulent conveyance C ~ U S C  of action under N Y  Debtor and Creditor Law 6 270 seeking 

to set aside thc conveyance to the Alaska Trust is disniisscd as inoot because the Alaska Trust 

reassigncd the 10% interest back to Pianin on Dccciitber 12, 2005. 
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Friruclulerit Incliiccnzcnt: 

To make out a fraudulent indiicement claim, the plaintiff must allcgc iiiisrcprcscntlltions of 

present facts, rather lhan merely of future intcnt, that were collateral to the contract aiid which 

induced thc allcgedly delri-auded party to enter into it. Orix Credit Alliunrc, Inc. v. The R.E 

II(ib1e C'o., 256 A.D.2d 114, 682 N.Y.S.2d 160 (1 " Dcpt. 1998). Tlic claim that Pianin fraudulently 

iiiduccd Alannex lo continue coinpensating him for his role as prcsident is not collateral to the 

Operating A@-eeinent, and this claim is duplicativc of the breach o f  contract cause of action. 

Besides basing the fraud awl brcacli of contract claims on the same allegations, S P C  Rzchhcll 

lnformirtion S'crvicw, Inc. 1'. Jrlyifer Prxrtncrs, L.P., 309 A.D.2d 288 (1 '' Dept. 2003), Alarmex seeks 

idciitical damages for the claims, namely the differcncc bctwccn thc amount Alarnicx actually owed 

its suppliers and the inflated amount that Pianin allcgedly caused it to pay. See Orin C' rd i l  Al lmzce, 

Iric. v. T1ieR.E. Hahlc Co., 256 A.D.2d 114, 682 N.Y.S.2d I60 (1" Dept. 1998). 

In any event, Pianin's alleged silencc about his future intent to breach the Operating 

Agreement is no1 actionable. This allegation does not involve a misrepresentation or omission of 

prcsciit facts, and belore the Operating Agreement was executed, Pianin owed no duty lo disclose 

the information bascd on a contractual or fiduciary relationship. Sw Elghnninn v. IIizwey, 249 

A.D.2ci 206 ( 1" Dept. 1998). Moreover, Pianin's alleged superior knowledge or his involvcincnt 

with the Periscope kickback scheme did not creatc a duty to disclose bccmsc the Alarrncx directors 

knew about Periscope's former president's acceptance of kickbacks and could have inquired o r  

Pianin about his kiiowlcdge or  or iiivolveiiient with that kickback scheme. Because the hlaniiex 

directors had thc opportunity to inquire rurtlier, the "superior knowlcdgc" doctrinc docs not apply.  

See.fnnn v. Wesl 129"' Strpet Renlty Cory., 22 A.D.3d 274 (1" Dept. 2005). 
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HICO C.’lnims.- 

The KICO and RICO conspiracy claims are also dismissed. Under 18 U.S.C. 4 1962(c), a 

plaintiff clainiiiig a K I C 0  violation must properly allege (1 j conduct of an (2) cnterpiise (3) through 

a pattcni of (4) racketeering activily. Sirripson Elcc‘lric Corp. ti. Lcimzdi~i, I I i c ,  72 N.Y .2d 450 

(1 988). A plaintif1 must plead the RICO elements with particularity and allcge an injury to tlic 

plaintiffs business or property. In Sirnysnn Rltjctric Torp, v. Leucrzdiii, I r ~ c . ,  suprrs, thc court h n d  

that allcgations that d e h d a n t s  had engagcd in a kickback schemc carried out, in part, by submitting 

inflated invoices to the plaintin‘did no1 support a l i lC0 cause of action because it did not show any 

enlerprise or pattcm ol-activity. As in that case, Pianin’s and Phil’s Sourcing’s alleged parlicipation 

in wrongdoings does not coiislilute an “eiiterprisc,” the allegations supportiiig the “racketeering 

activity” are duplicative oT each other and lack sufiicient particularity, and there is no continucd 

thrcat of criminal activity. Each of these deficiencies will bc discussed. 

An “enlerpri se” is “any individual, partnership, corporation, association, or other legal entily, 

and any union or goup  of iiidividuals associated in fact although not a legal cntity.” 18 1J.S.C. 5 

196 l(4). Alarmex claims that Pianin and Phil’s Sourcing constitute an “association in hcl,” and thus 

satisfy the entcrprise element. An “association in fact” is an ongoing organization, forniitl or 

iiilbnnal, where h e  various associates of the alleged entcrpiise functioncd “as a continuing unit.” 

U.S. v. Turkette, 452 U.S. 576 (198 I j. Specific allcgations regarding the hierarchy, organization, 

and activities of the allegcd association-in-~~c~ entcqxise are rcquired in ordcr to denionstratc that 

i t  functioned as a continuing unit. See Pirsl Ciipitd Asset Mmagement, Inc. v. SrIlinwood, I m . ,  385  

F.3d 159 (2’ld Cir. 2004). The entcrprisc must be distinct from the “pallern ofracketeering activity,”a 

separate RICO element. See U.S. v. Tzirkette, 452 U.S. 576 (1981). flcre, Alamiex docs not 
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sufficiently support ils claim lhal Pianill am1 Phil’s Sourcing constitiited an “enterprise,” hut merely 

asserts that they constituted a11 association in fact because they conducted tlic a1 lcgcd rxkcteering 

activity togctlicr. Such conclusory and circular asscrtions without any facts relating tu their- 

organization, structure, or whether they fuiictioncd as a unit do not suffice. SLY Firs1 Cqiitd Asset 

Mcrncrgemerit, Inc. v. Sutinwood, Im:., 385 .F.3d 159, 175 (,2nd Cir. 2004). 

“Racketeering activity” includes at least two of the specifically cnutiicratcd predicate acts 

undcr tlic statutc, 18 U.S.C. 4 lC)hl( l ) .  While thcrc nccd not have been a successful ciiminal 

prosecution of such offcnscs, tlicy must be factually supportahlc i n  the civil action. Alaniiex tias 

alleged that Pianin committed mail and wire fraud, money laundering, and violated the National 

Stolen Propcrty Act arid Travel Act, and N Y  Penal Law (j 180.03 rclatcd to commercial bribery,’ 

Alarmex uses the same allcgations regarding Pianin’s acceptance of kickback payments as a hasis 

for many of these claimed predicate acts, and to the extent that the allegations supporting the alleged 

prcdicatc crimes duplicate each other, tlicy cann.ot constitute scparatc predicate acts to support a 

RICO claim. See Bwnstein v Mislc, 948 F.Supp. 228 at 236 (E.D.N.Y. 1997). Additionally, 

Alarmex does not sufficiently allege all of the required elements of the predicate climes or kti1.s to 

plead the elements with sui-.f~cicnt particularity. Predicate acts supporting a RICC) cause of action 

arc sulject to a hcightcncd pleading standard bccausc “such assertion has becn found to be an 

unusually potent weapon--the litigation equivalent of a thermonuclear device.” See Besicorp l,td., 

v. Kahn, 290 A.D.2d 147 at 15 1 (3r” Dept. 2002). 

Alarmex allegcs that Pimiri’s rcccipt of kickback checks and the invoices sent to Alarincx 

‘~ la rn iex  origmally ullegcd Pianin conmatted oilier cnnies iiicluding state and federal computer crimes 
However, Alarmex coricedes h a (  hese ddditlonal crimes are not enumerated crimes under the R I C X I  statute 

7 

[* 8 ]



constitute mail and wire €rauci. Mail and wire fraud claims require particularized pleading with 

respect to the alleged fraud. Alarmex’s assertion that the iiiflatcd invoices and kickback chcclcs weie 

inailed does not provide any delails as to particular counts of mail or wire h i d ,  the dales and 

quantity olthcsc mailings, or information supporting the extent of the fraud, narncly the amount that 

each invoicc iiicreased the amount owcd for goods above the nomial ratcs. Sw BL>sicorp I k f . ,  1’. 

Kahn, 290 h.D.2~1 147 (3r“ Dcpt. 2002). Pianin’s peculiar knowlcdge of his own actions does not 

relieve the plaintiff of its obligatio11 to plead with parlicularily because Alarmex received the 

allegedly inflated invoices and thus can provide factual support for its allegations if such support 

exists. 

C‘ommercial brjhcry under N Y  Penal Law $ 180 03 requires a showing that an eniployec 

acccptcd a benefit from another, without the employer’s consent, to influence conduct, causing 

economic harm to tlic employer. ‘1‘0 demonstrate ecoiiomic harm, hlannex must sufficiently allcgc 

that absent the corrupt arrangement, Alnrrnex would liave paid lower prices for the same goods. S’ec 

People v. WOK 98 N.Y.2d 105 (2002). The allegation that a dcfcndant accepted kickback payments, 

withoul more, does not sufiicicntly allege that economic harni to plaintiff resulted. Jd. 

Money Iaundei-hg in violation of 18 U.S.C. 4 1956 and Q 1957 relates to hiding proceeds 

obtained from unlawful activity that is specified in the federal statutc. hlaiinex has not sufficiently 

alleged that any or thc ciiurncrated unlawful acts occurred or that Pianin’s deposit of arnouiits 

hctwecn $1000 and $9000 into Ncw York bank accoiints constitute laundering or tlnaricial 

transactions in interstale commerce. See Ber-nstein v Misk, 948 F.Supp. 228 at 236 (E.D.N.Y. 1997). 

A money laundering claiiii uiidcr fi 1 957 requires that each alleged transactions exceed $1 0,000, and 

Alaniicx docs not allege lhal any o r  the hank account deposits involved amounts lhal exceeded 
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$10,000, 

Tlic allegations regarding the violathis of thc National Stoleii Property Act, 18 U.S.C, $ 

23 14 arid the Fedcral Travel Act, 18 U,S.C. fj 1952 duplicatc tlic allegatioiis supporling the inail and 

wire fraud claims, and thus can riot also support additional predicate acts. See Bcwzstein v Misk, 948 

F.Supp. 228 at 236 (B.D.N.Y. 1997). The allegations also consist oP speculative and concliisory 

allegatioiis of receipt or  stolen property and the use of thc media to carry out the schcmc and, thus, 

fail to sufficientlyplcad all of the elciiients ofthe alleged criincs. ,!he BPrnstciii v Misk, 948 F.Supp. 

228 (E.D.N.Y. 1097); Kudes 1’. Orgrirzic, h c . ,  2003 WL 470331 (S.D.N.Y. 2003). 

Finally, Alannex has not sufficiently allegcd a pattern of racketeering activity. A “pattcrn 

of racketeering activity” consists of at least two predicate acts committed in a ten-year period, 18 

U.S.C, (j 1961(5), which “amount to or pose a thrcat of continued criniinal activity.” First Ccpilnl 

Asscr Mrtnagement, Innc.. v. Srititzwood, h c . ,  385 F.3d 159 (2’ld Cir. 2004). Because Alarniex has not 

sufficiently pled the elcnicnts of at least two distinct crimes, tlierc can be no “patteni” or  activity. 

Even if the allegations sufficiently supported the predicate acts, there is no threat of 

continued criminal activity. In order to demonstrate a contiiiued threat, there inust be either an open- 

ended or a closed-ended pattcrii. Pianin’s and Phil’s Sourcing’s scheme is not open-endcd or  

ongoing bccause Phil’s Sourcing voluntarily disclosed the schemc to Alumex, and hlarmcx 

subsequcntly terminated Pianin. For a closed-ended pattcrn to have existcd, there must bc a showin2 

that there was a variety of predicatc acts, a number of both participants and victims, and the 

prcsciicc ofseparale schemes. S’mFirst Clipital Asset Ma)ingement, Irir. v. ISntirzwood, lrzc., 385 F.3d 

159 (2nd Cir. 2004). Allhough the activity allegedly occurrcd over a period of years, tlierc is only onc 

alleged victim, at most two participants, and one primary schcmc to defraud allcged. Such a limited 
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scheme does not constitutc a coiitinuing closed-ended “pattern” under tlic RIC10 s1.al.uk. S w  j kc ! in  

v. IVY Striir Custiioji Co., /rIc., 2006 W L  3 19300 (E.D.N.Y., Feb. I O ,  2006.)(finding that wherc thc 

coiiduct at issuc involves a limiled number o l  perpetrators and victims and a liiiiited goal, the 

conduct is acking in closed-endcd continuity). See also Sirnpson Electric C.’orp. v. Leticadia, Iric., 

72 N.Y.2cl450 (1988)(holding that a kickback scheine iiivolving a few participants, one victim, and 

several alleged counts of alleged mail fraud violations did not cunstitutc a pattern of 1-acketecring 

activity that could support a civil RTCO causc of action). 

Rccausc there is no slaled cause ofactioii for thc suhstantive civil KICO claim, Alarmex has 

also iiot statcd a cause of action for RlCO conspiracy. 

Third Party Corrplainlfiw I:bnrrihution against Jpicr uric1 Sitorrier-: 

Spier arid Sitomer move to dismiss Pianin’s third party complaint in its entircty, contending 

hat the third party coinplaiiit is impropcr under CPLIi 1007, which provides that ‘&... a defendant 

may proceed against a persoii who is not a party who is or may be liable to thc dcfendant for all or 

part of plaiiiti ff’s claim against that defendant.” Spicr aiid Sitonier argu.e that the third party 

complaint does not coriiply with CPLR 1007 because i t  does not allege that they arc or may be liablc 

to Pianin for part or all or Alanticx’s claims against Pianin. 

Spi.cr- and Sitoilier also contend that the third party complaint does not state a claitii for 

contribution because it does not seek redress for tlnc sanie injuries for which Alamiex is suing Pianin 

in the underlying complaint. CPLR 140 I provides that a defcndant may seek conlributioii when 

there arc “,, two or more pcrsons who are subject to liability for damages for the same pcrsonal 

injury, injury to property, or wrongful dcath.” While theories underlying thc injuries may difler? tlnc 

injuries that Pianin allegedly caused aiid the iiijurics for which he seeks contribution must be the 
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same. See Frciricis EdoiiLit-d v. Giiisherg & Uroornc, P.C., 229 A.D.2d 559 (2'ld Dept. 1996). 

While Pianin broadly clxiracterizes Alarmex's allegations against him and his allegations 

againsl Spier and Sitonicr as acting disloyaly and dccreasing Alarmcx's revenue, the spccilic injuries 

that Alaniicx alleges Piailin caused and the injuries that Pianin alleges the third party defendants 

caused differ significantly. Even accepting Pianin's allegations as tnie, the third party complaint docs 

not statc that Spier arid Sitomer caused or aggravated the injuries that Alarmex claims Pianin causcd 

through his allcged kickback scheme with Phil's Sourcing, Thus, the third party complaint docs not 

state a cause of action for coritributioii and should be dismissed. S w  Old Repuhlic Nut 'I TitZc Ins. 

Co. v. ClIrdind Abstrmt Cory., 14 A.D.3d 678 (2"" Dept. 2005). 

Accordingly, it is 

ORDERED that Pianin's motion to dismiss thc fourth, fourtccnth, iifleenth, and sixteenth 

causes of action in the complaint is granted, and it is fiirther 

ORDERED that the remaining causes of action in the complaint continue, and it is h t h e r  

ORDERED that Spier's and Sitomer's motion to dismiss thc third-parly complaint i s  granted 

and the third-party complaint is dismissed, and it is hrther 

ORDERED that thc Clerk is directcd to enter judgment accordingly. 

Partics are directed to appcar for a preliminary conferencc in room 208 on May 2, 2006 a1 
0:30 a.m. 

I 

DATED: Ami1 10, 2006 
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