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The following papers, numbered 1 to were read on this motion tolfor 

PAPERS NUMBERED 

Notice of Motion/ Order to  Show Cause - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits 

Replying Affidavits 

Cross-Motion: 3 Yes ~ - 1  No 

Upon the foregoing papers, it is ordered that this motion 

1 * '  

Check one: ~ . - ~  FINAL DISPOSITION 

Check if appropriate : DO NOT 
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PI ai nti ff, 
Iridcx No. 602 159/05 

-against- 

VAN-TAG nEVEL(.>PMENT C'O., INC'., TUFANO 
CONSTRUCTION, INC., C A R M I N E  'I'UFANO and 
BARBARA TUFANO, 

Defendants Tufdno Construction, h c . ,  C:amiinc Tufano, aiid Barbara Tufano 

(collectwcly, the Tufano Defcndants) move, pursuant to CP1,R 321 1 (a) (7), to dismiss the 

second, third, sixth, and sevcnth causes of action of the Aimciidcd Verified Comp 

thcy relate to construction project at the Long Island Transportation Management Center 

5 ' .  

*far as 

* , 

, 6f 
DOT Pro.ject). c .  

Background r r  J 

hi May 200 I ,  the New York State Dcpartmerit of Transportation (thc NYDOT) qmtmctcd 

with lion-party, T. Eiiterpriscs, Inc., as general contractor, to provide labor, materials, equipxncnt, 

and services Ibr construction work on the DOT Pro-jcct. hi conncction with tlic DOT Project, 

plaintiff issued arid exccutcd a performance bond (the Pcrformance 13011d) and payiienl bond (thc 

Payment Bond), naming T. Enterprises as principal and tlic NYDOT as obligee. T. Enterprim 

dcfwlted undcr its contract with the NYDOT, and plaintifY, pursuant to its obligations under tlic 

Performance Boiid, ciitered into a lctter agreement with the NYDOT to complctc the DOT 
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Project (the Takeover Agree~mcnt). The Takcovcr Agreement provided that plaintiff was to 

cornpletc tlic DOT Project through a completioii contractor approvcd by tlic NYDOT 

On May 9, 2003, plaintiff and defendant Tufano Coiistruction eiitercd into completion 

contract (the Completion Contract), wlicrcby ‘I’uhno Construction agreed to furnish all 

supervision, labor tools, cquipnienl, materials, and supplies iiecessary to complete the DOT 

Project. Scc Completion Contract, Scction 1 .  The Completion Contract also provided that, 

“[Plaintiffs] payment bond issued on bclialf of 
T Entciprises Inc., as Principal shall reiiiaiii in 
cffcct for any and all claims for labor performed 
and/or matcrials supplied suhjcct to the terms, 
limitations, and provisions of said payment bond. 
[Tufano Construction] shall not be responsible for 
any and all such claims in coniicction with 
T Enterprises Inc. for labor performed and matcrials 
supplied on or before May 9, 2003. 

[Tufano Coiistruction] shall bc respoiisiblc for 
payrnent of all lrtbor perfonncd 
and/or niaterials supplicd after May 9, 2OO3 .” 

Completion Contract, Scction 7. 

The Completion Contract also contained an indemnification clause. Scc Complction Clontriict, 

Section X .  

Previously in May 2002, in  connection with separate pro-jects involving certain Long 

Island school districts and a piiblic 1 ibrary, plaintiff issued surcty bonds on behalf of defendants 

Van-Tag Dcvclopriient Corp. (Van-Tag) and ‘I’ufmo Construction in consideration of the ‘I’uhno 

Defcndants signing ii General Agreement of Indemnity (Indcmnity Agrccmenl). 

Thc Indemnity Agreement provided that Van-lag or the Tufario 1)efcndants could rcqucst 

that plaintiff cxecute or procure the cxccution of ccrtain surety bonds, undertakings, guaranties, 
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stipulations or other obligatory instruments for Van-Tag or the Tufano Dcfendanis. It was agccd 

that plaintiff would be iiidemnificd for any losses arising out of the execution of thc certain 

surety bonds, undertakings, guarantics, stipulations or other obligatory instruments. 

Plaintiff allcges that Tufano Construction dcfaulted on the DOT Project, whilc the T~ifiiiio 

Dcfendants allege that plaintiff failed to make payments for thc work thcy perfonned.’ 

Thc ‘Tufano Delendants move to dismiss plaintiffs second cause of action seeking 

indeiniiification and cxoneration, insofar as it relatcs to the DOT Project; the third cause of action 

for willful cxaggcration of’tlie mechanic’s lien filcd by Tufano Construction; and the sixth and 

scveiith causes of action seeking the declaratory rcliefof quia timet, insofar as it rclates to tlic 

DO‘1’ Project. 

Discussion 

Plaintiffs Second Cause of Action 

Tlic Tu.fano Defendants argue that plaintiff did not issu.e any bonds on behalf of l’ufano 

Construction on tlic DOT Pro-ject, and did not pay any claims of Tufano Construction’s 

wbcontractors or suppliers in regard to the DOT Projcct, and thcrefore, plaintiff is not cnlitlcd to 

indclnnification or exoneration. However, plaint.iff argues that the Perforrnance and Payment 

Bonds prcviously issued on behalf of T. Enterprises continued to remain in efi‘cct for the duration 

of thc Project, 21s evidenced by thc Takeovcr Letter and the Complction Contract. 

“Exoneration is thc equitable right ofa  surely to compel its priilcipal to pay his or hcr 

debt and thcreby dischargc the surety’s obligation undcr its bond.” I n  Re Gus Reclumaliou, Inc. 

Sccui-iric?s Litiguticin, 741 F Supp 1094, 1 104 (SD NY 1990). Thcrefore, the issue of law 

’ T u h i o  Construction filcd a mechanic’s lien in the amount of$1,347,771.67. 
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before the court is whether the Performance and Paymnt  Bonds exteridcd to Tufano 

Construction whcn it took over the DOT Projcct. The court finds that the Bonds did not extend. 

Plaintiff argues that the Takcovcr Agreement incorporates the ternis of thc Perfoiinancc 

Bond, and thercforc, the Perfoniiance Bond continued to remain in effect after Tu.faiio 

Construction began cotnpleting the work. However, the Takcovcr Agreement, entercd into by 

plaintiff and the N’YDOT, acknowledges plaintiffs continuing obligations to the NYDOT, the 

obligee under the Bond, and does not cxtend the I’crformance Bond to Tufano Construction. 

Thc Takcovcr Agreement mcrely states that pursuant to the Perfonnancc Bond, which 

was incorporated by refcreiice, plaintifi’s paymcnts were to be fonvard.ed by thc NYSDO‘I’ to thc 

Stale Comptmller. Further, the Takcovcr Agreement simply states that plaintiff “acknowled.gcs” 

its obligation under the Perfmnance Bond. This languagc docs not extend the Pcrforniancc 

Bond to Tufano Chnstruction. 

Plaintiff also argues that the Complct.ion Contract cxteiided the l’aymciit Bond to Tufiino 

Construction, as evidence in Scciion 7 of the Completion Contract. Howcver, this provision 

clearly does not extend the Paynient Bond to Tufmo Construction. Thc provision reacts that the 

Payment Bond shall remain in effect for ally and all claims for labor perfonned ancl/or materials 

supplied with respect to T. Enterpriscs, subject to thc terms, limitations, and provisions of the 

Bond. It then separately states that Tufano Constructjon is rcsponsiible for payment of all labor 

performed and materials supplied, after May 9, 2003. In regards to 7’u.fano Constniction, this 

provision just cmphasizes that it is responsible for payment of all labor and riiatcrials. 

Tuikno C:onstructioii is not the principal, by extension of the Payment and/or I’erfonuancc 

Bonds, and thercforc, plaintiff’s claitii for cxoneration, in regard to the DOT Pro-ject, is 
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disrnisscd. 

Further, since this cou.rt finds that the Payment Bond did not cxtend to ‘I’ufano 

Construction, plaintiff cannot statc a causc of action for tnist fund violations under Article 3A of 

the New York Licn Law. Plaintiff argucs that, under Ncw York Lien Law i j  77 and the principals 

of equitablc subrogation, a surety who niakes payments undcr its bond to an Article 3A 

beneficiary gains subrogation rights to all claims that the A.rticle 3A bencficiary had against. thc 

trust fund diverter. Here, liowevcr, a bond was never issu.ed or extcnded on behalf of Tufano 

Construction, so plaintiffs cannot make payments uiidcr a bond that does not exist. Plaintirf’s 

claim for diversion of the Licn Law Article 3A trust fund.s is dismjssed. 

Plaintiff‘s sccond cause of action also seeks indemnification for losscs incurred €or 

breach of thc Completion Contract. Plaintiff sufficicntly alleges a C ~ U S C  of action against Tufaiio 

Construction for breach of thc Completion Contract, which contains an indemnification 

provision. 

As to tlic individual Tufano Defcndants, plajntiff allcges that. thc liidcninity Agreement.. 

signed by Barbara and Carriiine Tufano, as individuals, binds thcrii as indemnit.ors with rcspect to 

the Complction Contract, because the hdcrnnity Apccment encompasscs not or~ly bonds 

executed, but also, obligatory instruments, such as the Completion Contract. Therefore, plaintiff 

argues that thc individual T L I ~ ~ I J O  Delkndants are indemnitors of any losses or default suffered by 

the plaintiff as a. 1-csu1t of Tufano Construction’s work under thc Completion Contract. The 

Court finds plaintiffs allegations sufiiciently allegc a causc of action seeking indcrnnification. 

The Tufano Def‘cndant’s motion to dismiss plaintiffs second cause of action for brcach of 

contract, and seeking indemnily, is denied. 

[* 6 ]



Sixth and Seventh Causcs of Action 

The Tufano Dcfcndants niove to dismiss plaintiff's sixth and seventh causcs of action 

seeking the dcclaratory relief of quia tinict against defendants, insofar as these causes of action 

relate to the DOT Projcct. 

Quia timet is tlic right to be protected from anticipated futmc in-jury whcrc it cannot be 

avoided by a present action at law. Fircmun ',r Ins. Co. vKmling, 753 F Supp I 146 (SD N Y  

1990). In the coiitcxt of a suretyship, a bill quia timet lies to compel the principal to pay the debt 

after it has bcconie due, and its usc has also been extcndcd to compel thc principal to iumish tlic 

surety indemnity against possible loss wlicl-c tlic surety has reasonable grounds for anticipating 

its rights are being jeopardizcd and will incur liabil i ty by tlircatcn conduct of the principal. ld at 

11% 

hi rcgard to the I'erfoniiance and Payment nonds, as previously stated, this Court finds 

that these instnirncnts did not extend to Tufmo Construction, and therefore, plaintiPP can iiut scck 

this relid; in rcgard to those Bonds, without a surety-principal relationship. ln Ke GUS 

Reclurnaliorz, lnc. Suxr i t i c~x  Litigntioii, 74 1 F Supp 1094, supru. 

Howcver, as previously stated, plaintin'suftlcicntly alleges that it is entitled to 

iiideniiiification by the Tufano Defendants, as the Jndemnity Ageeriicnt allegedly cxtciidcd 

security on behalf of tlic Tufano Defendants to indemnify plaintiff for any losscs or default by 

Tufano Construction, arising out of thc Complet.ioii Contract. Based on tlicse allegations, 

plaintiff may be entitled to thc relief oP quia timet against thc Tufano DeIndants. 'I'herefoi-e, the 

T~ifaiio Ikfcridants' motion to dismiss the sixth and seventh C ~ U S C S  of action is dcnicd. 
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Third Causc of Action 

Plaintiff‘s third cause of action seeks damages based 011 the allegation that Tufano 

Construction’s mechanic’s licn, filed March 26, 2004, was willfidly exaggeratcd. Plaintiff‘ has 

offered to withdraw this cause of action without prejudice as their claim is premature. The claim 

is withdrawn without prejudice, since a court bas not declared tlic mechanic’s licn void 011 

account of willful cxaggcrrttion. Sec Wellhilt Equip. Cotp  v Firerlzarz, 275 AD2d 162 (1  ’‘ 1)ept 

2000). 

Accordingly is it 

ORDERED that tlic Tufaiio Defciidants’ motion to dismiss th.c second causc of action is 

granted, in part, and dismissed, in pari, in so f a r  as plaintiffs clairns for exoneration and 

divcrsion oftrust funds under Arti.clc 3A of the New York Lien law against thc Tufano 

Oefendants in regard to DOT Project arc dismissed; and it is further 

ORDERED that the Tufano Defendants’ motion to dismiss thc sixth and scvcnth causes 

of action is dcnied; aiid it is further 

OKDERED that plaintifi’s third cause of action is withdraw without pre-judicc; and it is 

further 

ORDEI&L) that tlic Tufa110 ncfendants arc: dir-ccted to servc an 

within IO days aIter scrvicc of a copy of this order with notice of ciitry. 

Dated: August I , 2006 

ENTER: 

J.S.C. 
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