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SUPREME COURT OF THE STATE OF NEW YORK — NEW YORK COUNTY

PRESENT: Hon. KARLA MOSKOWITZ PART _ 03
Justice
X
UMG RECORDINGS INC.,, INDEX NO 600875/2005
Plaintifts,
-against- MOTION DATE

o MOTION SEQ.NO. _©0Q 2
FUBU RECORDS, LLC, GTFM, INC., and Q
GTFM, LI.C, MOTION CAL. NO.

Defendants.

The following papers, numbered 1 to were read on this motion to/for

PAPERS NUMBERED

Notice of Motion/ Order to Show Cause — Affidavits — Exhibits

Answering Affidavits — Exhibits

Replying Affidavils .

Cross-Motion: | | Yes | | No

Upon the foregoing papers, it is
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ORDERED that this motion is decided in accordance with the C%, (
accompanying Decision and Order. -x, ‘-,;:f:‘ v ‘“
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Dated: June L? 2006
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KARLA MOSKOWI'/'Z J.S.C.
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: LA.S. PART 3

___________________________________ _— JEP—— e
UMG RECORDINGS INC.,
Index No. 600875/2005
Plaintiffs,
-against-
FUBU RECORDS, LLC, GTFM, INC., and DECISION and ORDER
GTFM, LLC,
Defendants.
___________________________________ - X

KARLA MOSKOWITZ, J:

This motion seeks rcargument of my decision and order dated December 23, 2005 that
dismissed this breach of contract action against defendants GTFM, Inc and GTFM LLC (the
“prior decision”). In addition to the motion papers, the court has also considered the post-
submission letter from defendant dated April 25, 2006 and the post submission Ictter from
plaintiff dated April 26, 2006. In the prior decision, I dismissed the complamnt against GTI'M Inc
and GTFM LLC (collectively the “GTFM Decfendants™) because (1) they were not signatories to
the contract of December 4, 2000 (the “Agrecement”) and (2) plamtifl had failed to plead misusc
of the corporate [orm to perpetrate a wrong upon plaintiff so that the court could consider the
GTFM defendants as the alter egos of the signatory. (prior decision pgs. 4-5)

Plaintiff admits that it has not pled wrongdoing on the part of the defendants. Instead,
plaintiff now claims that it intended 1o and did argue on the prior motion that the court should
consider the G'TFM Defendants signatories to the Agrecﬁnenl because these two entities, along
with FUBU Records LLC, were all doing business as FUBU Rccords, although the actual
signatories to the contract are plaintiff and FUBU Records. Plaintiff points to the same evidence

that 1t pointed to on the motion to dismiss, namcly: (1) that Jerry Juste, the attorney at UMG
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primarily responsible for negotiating the agrecement between the partics, stated he did not
perccive a distinction between the companies; and (2) that Larry Blendcen, the gencral counsel [or
GTFM, Inc and GTFM LLC was also a FUBU Records’ employee. Plamtiff also again points to
FUBU Records’ signature on the Agreement, instcad of the legal cntity FUBU Records LLC as
evidence that FUBU Records LLC, GTFM Ine. and GTFM LLC all operated as FUBU Records.

Citing Van Valkenburgh Nooger & Neville, Inc., v. Hayden Publishing Co., 30 NY 2d 34 (1972)

and A.W. Fuir Co., v. Ataka & Co., 71 AD2d 370 (1st Dept 1979), plaintiff argues for the

application of “the linc of case law where a parent was held liable for the contracts of'a
subsidiary on an agency theory where no showing of intended harm to the plaintiff'is required.”
(Reply Mem. at 5 n. 4).

If this was the argument planti{T was trying to make on the motion to dismiss, the court
certainly did miss it as plaintifl buricd the only discussion rescmbling this argument at the
bottom of page twelve of its opposition to the motion to dismiss. In addition, plaintiff accuscs
the court of “‘sua sponte raising the issue as to whether UMG adequatcly alleged that Defendants
‘used the corporatc form. . .to perpctrate a wrongdoing upon plaintiff.” (Pl Reply Mem at 5).
However, as the table of contents 1o plaintiff®s opposition on the prior motion indicates, plaintiff
(and defendant) devoted the bulk of their arguments to whether or not plaintiff had properly pled
that the defendants were alter egos of each other, including the factor of misusing the corporate
form. Indced, it was bceause of these lengthy arguments that the court took pains to analyze and
address m the prior decision whether or not the plaintiff had properly pled the circumstances
appropriate {or veil-picreing,

The courl docs not condone a parly burying an argument in the recesses of an opposition
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brief and then accusing the court of missing the argument or of sua sponte raising a different
point as the basis for reargument. However, in the intcrest of justice, the court grants rcargument
to consider what plaintiff raised on the botlom of page 12 of its opposition as the court did
indeed miss that argument. As the ensuing discussion indicates, it makes no difference to the

outcome.

The Van Valkenburgh line of cascs the plaintiff cites no longer appears (o be good law in

light of the more recent decision of the New York Court of Appcals in TNS Holdimgs, Inc. v.

MK Securities Corp., 92 NY2d 335 (1998). In Van Valkenburgh, the Court found that a parent

could be liablc on the subsidiary’s contract becausc “the parent company’s officers and

employces so controlled the actions of their subsidiarics in the present controversy that unitary

liability . . .could be interposcd.” (Id. at 42). However, in TNS lloldings, Inc, the Court of
Appeals rejected the notion that control alone is sufficient to tic a non-signatory to contractual

obligations:

Those seeking Lo pierce a corporate veil of course bear a hcavy burden of
showing that the corporation was dominated as to the transaction attacked and that
such domination was the instrument of fraud or othcrwise resulted in wrongful or
incquitable consequences. . . Lvidence of domination alone does not suffice
without an additional showing that it led to inequily, fraud or malfeasance.

(Id. at 339 [emphasis added])

Accordingly, decisions following TNS Holdings have dismissed complaints sceking o

hold a parcnt liable for the contractual obligations of its subsidiary or affiliatc absent allegations
of the “indicia” of veil picreing such as self-dealing, commingling of funds, lack of corporate

formalitics and allcgations that the defendant used the defendant-subsidiary for the purpose of

committing a wrong. (See, c.g., Harte] Corp. v. Pepsico World Trading Co., In¢., 225AD2d 233




[1st Dept 1998}, see also, Brainstorms Internet Marketing, Inc.. v. USA Networks. Inc, 6 AD3d

318 [1st Dept 2004]]| “Plaintiffs’conclusory allegations that [defendant] was the alter ego of the

non-signatory defcndants were nsufficicnt to sustain the action as against the non-signatories
particularly since thcy were unaccompanicd by allegations supporting the inference that
[defendant] was utilized by the non-signatories for [raud, malfcasance or other inequity”’]) Even

the more recent case that plaintiff cites in support of its position, International Credit Brokerage

Co., Inc¢. v. Agapov, 249 AD2d 77, 78 [1st Dept 1998] contained non-conclusory allegations of

lack of corporate formalities, commingling of funds, and self-dealing.

Hcre, as | stated in the prior decision, the complaint contains only the most conclusory
allegations that the defendants were “the alter ego of cach of the other Defendants™ (Complaint 9§
6); that the “Defendants are doing business or have done business as ‘FUBU Records’™
(Complaint § 7); that “thc business and corporate affairs of each of the Defendants is
intermingled with those of cach of the other Defendants™ (Complaint § 6); that “each Defendant
1s uscd as a “shell” corporation of each of the others” (Complaint ¥ 6) and that “the Defendants’
principals dominated and controlled each of the Delendants with respect to the transaction
alleged hercin and have uscd such domination and control to perpctrate wrongs resulting in injury
to UMG™ (Complaint § 6). Although the affirmation of Jcrry Juste states that the companies
appearcd to have the same principals, the same executives and the samic decision makers, this 1s
msufficient to hold the GTFM defendants liable under a contract they did not sign. Absent
allegations that thesc defendants’ control resulted in “some fraud or wrong mandating disrcgard

of the corporate form,” (INS, 92 NY2d at 339), the court must dismiss the complaint as to them.

Herc, there are no allcgations, even on information and belic(, that the GTFM defendants
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schemed to deprive plaintiff of its rights under the contracts by, for example, creating FUBU
Records LI.C or FUBU Records in order not to pay plaintiff. Nor arc there allegations in the
complaint (or even 1 an alfidavit of a person with knowledge) that FUBU Records LLC was
undercapitalized so that it could not pay a judgment.

In addition, the Agrcement itsel{ rebuts plaintiff’s contention that the GTFM defendants
and FUBU Records LLC were doing business under the name FUBU Records so that the GTFM
cntities arc in effcet signatories to the Agrecment. The Agreement refers to the GTFM
defendants as separate entities without any indication that these scparate entities were doing
business as FUBU Records. For example, at paragraph 3(g)(ii) of the Agrccment, plaintiff
“cxpressly acknowledges that the main business of your affiliated company, GTFM, Inc, is the
manufacture of . . .apparcl. . .” In addition, paragraph 12(b) o[ the Agreement rclers to FUBU
Records and “your affiliated entitics.” Paragraph 3(g)(ii) of the Agrcement refers to GTFM, Inc.
separately from “you” (i.c. FUBU Records). Therc are several other instances where the
Agreement refers to GTIFM Inc. separately from FUBU Records (Sec references in Agrecment Y9
7[1] and 15.03[b]). Plaintiff does not disputc that UMG drafted the Agreement.

If UMG thought 1t was binding GTFM Inc and GTFM LLC along with FUBU Records,
certainly a party as sophisticated as UMG would not have signed a contract without including
these entities within the definition of FUBU Records. As the Agreement indicates, UMG had
ample opportunity to do so as the Agreement defines “you” as FUBU Records. Instead, UMG
signed an agrecment that refers to the GTFM defendants as “affiliates” or “affiliated entities.” In
addition, if the G'TFM defendants were doing business as FUBU Records, there would have been

no reason to form FUBU Rccords, LLC.
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Plaintif{ makes much of this court’s recognition in the prior decision that the signatory
FUBU Records may not be the same as FUBU Records LLC and is not a lcgal entity. Howcever,
it docs not follow that because the signatory 1s FUBU Records, a non-entity, that the GTFM
Defendants were doing business as that entity. Rather, because the Agreement specifically
designatcs GTFM Inc and GTFM LLC as “affiliates” of the signatory, it 1s likely that the
opposite is true. Nevertheless, this speculation is irrelevant as plaintiff has not pled the
requirements for veil-piercing sufficiently.

Nor docs Mr Juste’s affidavit on the prior motion in which he argucs that FUBU Records
was the umbrella tcrm the parties uscd to refer to the music opcerations of the defendants coupled
with the fact that the signaturc on the Agreement rcads simply “FUBU Records” mean that the
GTFM defendants in essence signed the agreement. This is simply a non-sequitor. Plamntiff
would still need non-conclusory veil-picreing allegations to hold the GTFM defendants lo a
contract they did not sign,

Accordingly, it is

ORDERED THAT the court grants reargument and upon reargument adheres to its
determination on the original motion.

The remaining parties are directed to attend a compliance conference on July 13, 2006 at

10:00 a.m. in the courtroom, room 248, 60 Centre Strcct,

Dated: JuncL, 2000 . ) \
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