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h d c x  No. 600875/2005 

DECISION and ORDER 

SUPICGME COURT 01 
CDUNTY OF N E W  Y O R K :  I.A.S. PART 3 

UMG KECORDINGS INC., 

HE STATE OF NEW YORK 

x --_-_____________-___--__-________-___--------------------------------- 

l’laiiitiffs, 
-against- 

1WBLJ UC‘OIWS, LLC, G‘I’FM, INC:., and 
CTFM, LLC, 

Hefen dan ts . 
X ------_-__-_-_-___________________________-__-___----___-------------- 

KARLA MOSKOWI‘I’Z, .I: 

‘l’his motion seeks rcargiiment of my decision and order dated Deceinbcr 23, 2005 that 

dismissed this breach of contract actioii against defeiic-laiits GTFM, Inc atid GTFM LLC (the 

“prior decision”). In addition to the niotion papers, the courl has also considered tlie post- 

submission lettcr from dcrmdant datcd April 25, 2006 aiid the post sltbiiiission lcttcr from 

plaintiff dated April 26, 2006. In the prior decision, I dismissed the complaiIit against GTFM Inc 

and GTFM LLC: (collectively the “GTFM Defendants”) because (1) tlicy wcrc riot signatories to 

tlic contract of December 4, 2000 (the “Agrccnient”) and (2) plaintilTliad railed to plead misuse 

of the coiporatc lbriii to perpetrate ;i wrong upon plaintiff so that the court could coiisidcr thc 

CXFM dclkiiclants 8s the a1 ter egos of the signatory. (prior dccisioii pgs, 4-5) 

Plaintift‘adiiiits that il has not pled wrongdoing on thc part oi’tlic dcfcndants. Instead, 

plaintiff now claims that it intciided to and did argue on the prior motion thal  [he court should 

cunsider the G‘I’FM Dcl‘ci~lnnts sjgnatoiies to the Agreement because these two entities, along 

with FLJBU Rccor-ds LLC, were dl doing biisiiicss as FUBU Records, although the actual 

signalorics to tlic coiitract are plaintiKand FLJBLJ Records. Plaintiff points to lhe saiiie evideiice 

that it pointed to oil the iiiotioii lo disniiss, iiamcly: ( 1 )  that Jcny Jiistc, tlic attorncy at IJMG 
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priinarily responsible i-ix negotiating the agrcement between the partics, stated he did not 

perceive a distinction bctween thc companies; and (2) that Lariy Blendcn, the gcncral counscl lor 

G‘I’FM, lnc and GTFM I , T X  was also a FUBU Records’ employee. Plaintiff also again points to 

FUBU Records’ signature on llie Agreelimit, instcad of the legal entity FURU Records LLC: as 

evidciice that FURII liccords [LC‘, GTFM Inc. and GTFM 1,LC all operated as FUBU Rccords. 

C‘itiiig Van Valkcnbuol-e11 Nooccr cUr. Ncville, Inc., v. tlavden PublishiiiS Co., 30 NY 2d 34 (1972) 

and A. W. Fuir Ch., v. Atalca & Co., 71 AD2d 370 (1 st nept 197!>), plaintiff argues for the 

applicittioii of“the linc of case law where i\ parent was held liablc iix the contracts of a 

subsidiary oil an agcucy theory whcre 170 showing of intcnded h a m  to the plaintiff is rcquired.” 

(Reply Mem. a t  5 11. 4). 

If this was the xgumeiit plainti f T  was trying to iliakc on thc motion to dismiss, the court 

cert:iinly did miss it as plail1tiCfburiccI the oiily discussion rescnzbling this argument at the 

bottom of page twelve 01 ils opposition 10 the motion to dismiss. I n  addition, plaintiff accuscs 

the court of “sua sponte raising tlie issue as to whcther UMG adequately allcged that Defendants 

‘used the coqxmtc fool-ni. . .to perpetrate a wrongdoing upon plaintiff.” (PI. licply Men1 at 5 ) .  

However, as tlic tahlc of  contents to plaiiitifi’s opposition on the prior lmtioii indicates, plaintiff 

(and defciidant) devoted the tmlk of Lhcir arguinents to whether 01- not plaintiff had properly pled 

that tlic clefcndants werc altcr egos of each othcr, including the factor ofmisL1sing thc corporate 

h m .  lndced, it was hccause of t h e  Icngthy argumeiits that thc court took pains to analyze and 

address in the prior decision wliethcl- or not the plaintii-T had properly pled the circumstances 

appropiat c [or, vci I-pi ci-ci ng, 

The coLI1-t docs not coiidone ;L party burying an argumciit iii tlie reccsses of an opposition 

2 

[* 3 ]



brief a id  then accusing the court of missing the argunicnt or olsua sponte raising a different 

point as the basis for rearguineiil. However, in the intcrcst ofjuslice, the court grants rcargumcnt 

to  consider what plaintiff raiscd on the boltoni of‘page 12 of its opposition as tlic court did 

indeed miss that argument. As the ensuing discussion indicates, it niakcs iio dillereiice to the 

ou t co117e. 

Tlie Van Vallccnburqh line ofcascs the plairiliff citcs tio longw appears to be good law in 

light of the more reccnt dccisioii o l the  Ncw York Court of Appeals in TNS Holdinm Inc. v. 

MKI Sccurities Corp., 92 NY2d 335 ( 1  9%). In Van ValkenburEh, the Court Ibuild that a parent 

could be liablc on tlie subsidiary’s coiltract becausc “the parenl company’s officcrs and 

employccs so controllcd the actions of their subsidiarics in the present controvcrsy that unitary 

liability . . .could bc interposcd.” (Id.  at 42). However, in 1 N S  I loldin~s.  Inc, the Court of 

Appcals I-ejectcd thc notion that control aloiic is sufficient to tic a non-signatory to contractual 

ohlig a 1’ lolls: 

Tliose seeking to pierce 3 coipra te  veil of course bear a hcavy burden of 
showing that thc coiForation was dorninatcd as to the transaction attacked and that 
such domillation was tlic instrument of fraud or otlicrwise resultcd in wrongful or 
incquitablc coiisequciiccs. . . Evidcncc of domination alone does riot sufLice 
without an additional showinq that i t  led to ineyuity, fraud or malfeasance. 

(M. at 339 [crz-iphasis :iddecl]) 

Accordingly, decisions following T N S  I-Toldinqs have disiiiissed complaints scekiilg lo 

hold a parcnl liablc for the contractual obligations of its siibsidiary or affiliate absent allegalions 

of thc “indicia” o l  veil picrcing such as self-dealing, conmingling oi‘fiinds, lack of corporate 

rbiiiialitics and allcgalioiis that thc defendatit used the dcfcndanl-subsidiaiy for the purpose of 
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[ 1 st Dcpt 19981; see also, Brainstomis Internet MarketinE, Inc., v. USA Networks, Inc, 6 AD3d 

3 18 [ 1 st  Depl 2C)04]][b‘I~laintiffs’coiicli~so~y allegations that [dcfcIidant] was tlie alter ego of tlic 

iion-signatory del-kndants wci-e insufficient io sustain the action as against thc non-signatories 

pnticiilarly since t h y  were unaccompanicd by allegations supporting the inferencc that 

[defcndant] was utilized by the non-signatories for h u d ,  malfcasance or otlicr inequity”]) Evcii 

thc iiiore reccnt case that plaintiff citcs in support of i ts position, lntcrnational Credit .Brokerage 

C h . ,  Inc. v. Aqapov, 249 AD2d 77, 78 [ 1 st Dept 19981 conlaincd non-conclusory allegations of 

lack of corporate foriiialilics, comiiinsliiig of funds, and selt-3ealiiig. 

IHci-e, as  I stated i n  the prior dccisioii, thc complaint contains only tlie most conclusory 

allegations that tlie clefcndanls wcrc “the altcr ego of cach of lhc other Defendants” (Complaint 11 

6); that the “DcIbndants are doing busincss or havc doiie busiiiess ;is ‘FURU Records”’ 

(Chiiplaint 11 7); that “lhc business and corporate affairs of each of lhe Dclkndants is 

intci-ininglcd with those of cach of tlic other Defendants” (Complaint 11 6 ) ;  that “each Dekndant 

is used as a “shell” coiporatioii of each of the others” (Complaint 11 6) and that “the Delendants’ 

priricipals dominated and controlled each o r  the Dckndants with rcspcct to tlic trailsaction 

allcged hcrcin and have iiscd such domination and conlrol to perpctrate wrorigs resulting in iiijiiry 

lo LJMG” (Complain1 11 6). A1 though the allirrnation of Jcn-y Iustc states that the coriipaiiies 

appearcd lo have the same principals, the s;mc executives and tlie sanic decision makers, this is 

insufficient to hold thc G‘l’FM defendants liable undcr a contract they did riot sign. Absent 

allegations tlint lhesc clefendnnls’ conlrol resulted in “some fraud or wrong mandating disrcgard 

orthc coi-poratc form,’’ (mI 92 NY2d a t  339,  thc court must dismiss the complainl as to thc~n. 

Here, there ai-e no allcgations, even on infoniiatioii and belie[, that tlic GTFM dcfciidants 
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schcmed to deprive plainliff of its rights under- the contracts by, I‘or example, creating FUBU 

Kccor-ds LI,C or FURU Rccortis in ordcr not to pay plaintiff., Nor arc there allegations in the 

complaint (or even in an alfidavit o f a  person with knowledge) that FIJEIU Rccords LLC was 

uiiderca1)itaIizcd so that it coiild not pay a judgment. 

In addition, tlic hgrcciiiciit itself rebuts plaintiffs contention that the GTFM defendants 

and FUBU Records LLC were doing business uiider lhc name FURU Records so that thc GTFM 

elltities arc in effect signatories lo tlic Agreement. ‘I’hc Agreement refers to the GTFM 

dclkndants as separate entities without any indication that lhese separate entities were doing 

business as FUBU Records. For exaniyle, at paragraph 3(g)(ii) of the Agrccment, plaintiff 

“ c x p r e ~ ~ l y  acknowledgcs that 11ic iliain business of your affiliated company, GTFM, Inc, is the 

manufacture o f .  . .apparel. . . In adciilioii, pimgraph 12(b) oIthe Agreeriletit rclers to FURU 

Records and “your arfiliatccl entities.” Paragraph 3(g)(ii) oftlie Agreement rcfcrs to GTPM, lnc. 

separately froin “you“ (i.c. FUBU Records). There are sevcral othcr iiistanccs where thc 

Agreement refers to G‘UM lnc. sepiratcly from FUBU Records (& referenccs in Agrcciiieiit 711 

7[ I ] and 15.03[b]). Plaintiff does not dispute that UMG draited h c  Agreement. 

7 3  

If UMG tliought i t  was binding GTPM Inc and G W M  LLC along with FUBU Records, 

certainly a party as sopliislicated :is LJMG would not have signed a contract without including 

these entities within the dcfiiiition oCFUl3U Records. As the Agreement indicatcs, UMG had 

ample opporturiity to do so as lhe Agreement defiiies “you” LIS FUBIJ Rccords. Instead, UMG 

signed a11 agrecinent that refers to the GTFM defendanis as iiaffilialcs” or “affiliated entities.” In 

xldilion, ir the G‘I’FM clefendants were doing business as FUBU Records, there would have been 

rio reason to f o m  FURU Records, LLC. 
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Plaintiff makes much of this court’s recognilion in the prior decision that tlie signatory 

FUBU Records may nol be the same as FUBU Records LLC and is not a legal cntity. I-Iowcvcr, 

i t  docs riot Iollow h a t  bccause the signatoiy is FLJBLJ Rccords, a non-enlily, that the GTFM 

Defcndants were doing husiness as thal entity. Rathcr, bccause the Agreement specifically 

designatcs GTFM lnc and GTFM LLC: as “affiliates” of tlic signatory, it is likely that the 

opposite is tmc. Ncvcrtlieless, this spcciilation is irrelevant as plaintiff has not pled [he 

r-cquirements for vcil-piel-cing sufficiently. 

Nor docs MI- Suste’s affidavit on the prior motion in which hc argues that FUBU Rccords 

was the urnbrella tcriii the parties uscd to rekr  to the music operations of the defendarils coiipled 

with tlie fact that the signaturc on tlie Agreement rcads siiiiply “FUBU Records” niean that the 

GTFM dcfciidants in essciice signed the agrcciiicnt. This is simply a non-scquitor. Plaintiff 

would still need non-coiiclusoi~y vcil-picrcing allegalions to liold the GTFM defendants to a 

contract thcy did not sign. 

Accordingly, it is 

ORDERED ‘[’HAT the court grants reargument and upon reargument adheres to its 

dctenninatioii on the original motion. 

‘I’hc r-cmnining parties are direcicd to attend a compliance conference on July 13, 2006 at 

10:OO a.m. in the coiirtroom, room 245, 60 Centre 

D at ed : 
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