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o mrsrepresented (0 plamt1ff that the apartment did not have any noise and v1brat10n problem The third, - g
“fourth and fifth causes of action; asserted against Master Apartments, its managmg agent (Orsid Realty) and v o
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Cross-Motlon' [X] Yes [ ] No
L consohdated here1n for deelslon Plamt;d’f is a shareholder of defendant MasterhApartments, Inc g 8.
\cooperatlve eorporauon whlch owns abulldmg located on Riverside DnVe in Manhattan InJanuary 2003

. and Gregory Allen The apartment is located directly below the bmldmg's_ Jatior
housed inan eqmpment room on the 28th floor, Plaintiff claims that she did not 'drsGOVer that the’ventﬂatlon

Upon the 'foregomg papers, it § 1s ordered that Motion sequence

plaintiff ‘purchased an apartment lcated on the 27* floor of the buildirig from defendants Samyel Yedid
i tll tion syste which is

.....

system was above her apartment unt11 after she pu.rchased the umt _ dmg to the plamtrﬂ" 'th
* created noise and vibrations which rendered her apartment umnhabltable She brought_thls action agalnst
Yedid, Allen, Master Apartments, the real estate brokerage firm and 1t_s employee who
(Brown Harns Stevens Res1dent1a1 Sales LLC and David Anderson) ‘and the bmldlng’

uSe
court drsr_mssed the second srxth and erghth eauses of action m thelr entirety; As to_the remammg 'eauses
' of dction, the first cause of action is agamst Yedid, Allen and their real’ estat_e brokers, Brown I—Iams and
- David Anderson It alleges that these defendants consprred to coneeal from‘ plamtlff the existence of the.
ventrlatlon system and the fact that the system created noise and wbrauons whxeh rendered th ,partment
umnhabrtable Plamtsz alleges that one or more of the defendants nnproperly tarnpered wnh the bulldmg 8",
ventllatlon system prior to her mspectlon of the apartment by lowenng the fan speed so as 1o ehmmate the .

nmse and vibrations which were otherwise: present, The first cause of aeuon also asserts that the defendants.. "

“property manager (J ucovy), allege that these defendants intentionally and neglrgently failed to disclose the. " "~

1 .. apartment’s noise and vibration problems to the piaintiffand also negligently failed to prevent Yedid, Allen’ = |

- and Anderson from gaining access to the ventilation system where they improperly lowered the fan speed.. R
+ The seventh cause of action alleges that the coop and Ors1d Realty fmled to provrde the plamtlff with a-“' '
habltable apartment o

. In'motion sequence number 003 Brown Harrls and David Anderson move for summary Judgment Sy
d1smrss1ng all claims which have been asserted against them, Plaintiff cross-moves for summary judgment -
in her favor as against these same defendants. In motion sequence numbers 004 and 005, Yedid and Allen
move, respectwely, for summary judgment dismissing all claims which have been asserted against them.

. Inmotion sequence number 006, Master Apartments, Orsid Realty and Jucovy move for summary Judgment

drsmrssmg all claims which have been asserted against them or, in the altera ve for partral surnmary




= \rrusrepresentatlon or an omission of matenal fact which was false and
(2) the m1srepresentatlon was made for the purpose of mducmg the plamtrff to rely upon it, (3) Justlﬁable

Judgmf t_“dJSmlssmg plamtlﬁ’s demands for damages except for partlal rent abatement from the perrod of

-, Motron Sequence Number 003 In movmg for su.mmary Judgment dlsmlssmg all claims which have been
" agserted against them, Brown Harris and David Anderson contend that pla.lntlff has failed to adduce any
‘evidence which can establish that Anderson or anyone else at Brown Harns, was in any way respons1b1e

. for adjusting the ventilation system and/or reducing the noise and Vlbratrons in the apartment. They have
' also submitted an afﬁdavrt from Anderson in which he demes havmg ever. adjusted the fan level. In

_ addrtron, they point to the déposition of Jucovy, the burldmg manager who testified that the equlpment )
++" room omthe 28" floor where the ventrlatron system was located was'a.lways locked that 1t would have been"

i

= 1mpossrble for Anderson to gain access to the equipment room wrth ut assrstance ﬂ'o Y someone from the
;,‘-__btnlding staff and that, to his knowledge, no one ever a331stecl_ And sQn in galmng access to the room in
L order to reduce the fan speed Brown Ham“s a.nd Anderson thus argue that 1f anyone adJ usted the ventrlatlon

R ‘The court dlsagrees There 1s 01rcumstant1al ev1den. whrch d _] I
Anderson act1vely ooncealed the norse 1n the apart:ment from plamtlff ’by tamperm : W1th the ventrlatron

aparfment because of the noise and vlbratlons emanatmg from the 28%
onceded that he was aware that the owners of the apartment, defendan

- concealed the noise and v1brat10ns’_caused by the ventllatlon system ,S‘eé*J blon.skr : ;Rap‘
| ""'f--484 “486 (@ Dcp ‘-‘2005). Platzmqn j Morrts, 283 AD2d 561 562 (2% 0

entatron ‘plalntlff must pr prove (1) a
wn to be false by the defendant,

'rehance of the plaintiff on the mrsrepresentatlon or material ¢ ormssron, and (4) m]ury See Lama Holdzng
Co. v. Smith Barney, 88 NY2d 413,421 (1996) Jabalonski v. Ray alje 14 AD3dat 487 Here Anderson

does not deny plamtlff’ s assertion that she specifically asked hlm what 1f anytlung, was located drrectly
R above the apa.rtrnent on the 28" ﬂoor and was falsely told that there was only a water tank :

_ Defendants argue however that plarntrff could not have Justrﬁably‘rehed on th1s rmsrepresentatron
" since she had an ample opportunity to discover the presence of the ventilation system by inspecting the’

o equipment room. In support of this argument, Brown Harris and Mr. Anderson have submitted an afﬁdavrt o .

" "from Alan Fried, a real estate attorney, who claims that proper due dlhgence by plarntlff and/or her attomey
would have uncovered the presence of the ventilation fan and the noise it created. However, this afﬁdavn
merely creates' an issue of fact as to whether plaintiff Justlﬁably relied on” Anderson s a.lleged

L mrsrepresentatlon Moreover, the court notes that plaintiff has claimed that her engineer attempted to

o inspect the water tank but was denied access to the 28" floor by a building employee. The motion for

summary judgment by defendants Brown Harris Stevens and David Anderson must therefore be denled

; Plamtlft’ s cross-motion for summary Judgment against these sarne defendants is also denred




. to Anderson and not to plalntlff a stranger to the cooperatlve

otion sequence Numbers 004 and 005 Yed1d and Allen_ have moved reSpectlvely, for summary

M
_]udgment dlsmlssmg the clalms asserted agamst them on the ground that there 1s noevldence that they'

‘clo’ntends that, 1rrespect1ve of whether there is any evidence of thelr dtrect mvolvemen L stich’ condu “ ‘
" Yedid and Allen are nevertheless liable for the rmsrepresentatlons and’ fraudulen ‘acts committed by

Anderson smce as thelr real estate broker he was actlng as thelr agent The court agrees. P

- It 18 well settled that a prmc1pa1 may be held hable for acts of ﬁ'aud con:unltted by an agent Wlth

- apparent authorlty even if the agent commits the fraud solely for hls own personal beneﬁt See Parlato v
B Equztablé Life Assur Socy 6fU.S.,299 AD2d 108,113 (1* Dept 2002)  Hattonv, Quad Realtjy Corp 100 -
g -_AD2d 609 61 0 (2“‘i Dept 1984) As pnnc1pals Yedld and Allen couId thus be llable for Anderson.s alleged

“intl the apartment ﬁ'om the ventllatlon system could make it partlc1ﬂarly1 chfﬁcult to sell_the apartment A Jury
c 'Id Feasonably ﬁnd that glven the fact that Yedld and Alle" y ‘ ,

the conduct whlch forms the basm of the ﬁrst cause of action for frau See Par(ato,v;‘j

Socy. OfUS 299 AD2d at 113; Chiibh & Son Inc. . Consoli“; 283{ _AD2d 297«2”’93'

they d1d not owe plamtlff a duty at the tnne she was a prospectlve purchaSer The court agr _
action for fraud r may be predicated on acts of concealment only Where the defendant hada duty to dlsclos

matenal mforrnatlon See Kauﬁnan v, Cohen, 307 AD2d 113 1 19 120 (1't Dept,y 2003)‘.' P Qr to the tune .

' that pltuntlff becarne an actual shareholder in the building, no con.ﬁdentlal or ﬁduc1ary_ elatlonshlp ex1sted
" between the plaintiff and these defendants They were therefore not under any duty to dlsclose to plamtlff
" the fact that the ventilation system created 51gmﬁcant nolse ‘and V1brat10ns in the apartment Although

plamtlff claims that Jucovy assumed this duty because, as he testlﬁed at hlS deposmon, he told Anderson
that he would discuss the noise and vibration problems with any prospectlve purchaser in order to allewate
© any concems the individual might have, the only duty arising out of any such statement was a duty owed

* Forthe same reason, none of these three defendants can be held llable for allegedly faJhng to prevent
Anderson from tampering with the vent11at10n system Asa stranger to the cooperative with no relatlonshlp

‘ i; other than that of a potential purchaser plalntlff cannot be heard to complam that the cooperatlve and its . e
" agents failed to adequately secure the equlpment room. The thlrd fourth and ﬁfth causes of actlon must RS

therefore be dlsmlssed




T

<A

. of actlon must be drsmlssed as agalnst th1s defendant

I ‘rendered the apartment uninhabitable for the period from January, 2003 to apprommately April, 2005..

o nevertheless pard the requisite monthly mamtenance t0. the burldrng and was’ entrtled to an mhabttable- ‘

“cooperatrve breached the warranty of habltablhty The cooperatrve s motron for summary Judgment"ﬂ

- . thus asserts that, in addition to her payment of malntenance for an unmhabltable apartment, she mCUrred R £

..~ Under the circumstances, the amount of damages which plaintiff suffered asa result of the cooperatlve T

L As to the seventh cause of actton whlch alleges that Master Apartrnents and Ol'Sld Realty breached :
the warranty of habitability, the court agrees that this claim is not vrable against Orsrd the managlng agent.
.AS codified in Real Property Law § 235-b, the warranty of habltablhty provides that 111 any lease or rental.
g \greement, the landlord or lessor shall be deemed to have warranted that the | prennses are ﬁt for hume
habitation and for the uses reasonably mtended by the parties and that the occupants of such premlses sh.
- notbe subjected to any conditions which would be dangerous, hazardous or detrrmental to therr life, healthf

" or safety. Since there is no lessor-lessee relationship | between plamtlffand Orsrd Realty, the seventh cause :

As to the cooperatrve pla.lntlff clalms that the noise and v1brat10ns caused by the ventrlatron system -

. Accordmg to the plaintiff, the ventilation system operated durrng thls time at a sound level which was 50..
f\excessrve that it deprived her of the reasonable peace and qulet a resndence is supposed to provrde She~',_‘
f.clarms that despite having ample notrce of the problem, the cooperatlve fmled to take any effective steps
to abate the problem until two yea:rs after her purchase of the apartment In support‘ of ‘her clarm, plamtlff
"has submrtted various engmeenng reports from the cooperatrve 8 engrneer Jo on Kadela, whlch mdrcate that -
the level of noise and v1brat10ns created by speedmg up the fan in the Vent1lat10n ystem: vlolated the )
permrssrble level set forth under. the Admrmstrauve Code of the Ctty of New- York Kadela "also_' X
' recommended that the fan be replaced The cooperativel has not offered any¢ ev1denée hrchw uld_dls"" :
Padela s ﬁndmgs It argues, mstead that plarntrff has fa11ed to: show that, the notse and vrbrations shi
omplains of were 50 excessive that’ they deprtved her of the essentral functtons of the apartrnent to whtch-?:
was enntled ] 'The cooperatlve also argues that it could have abated the condrtlon by temporarr ‘
educing the fan speed until & permanent replacement was mstalled but that it made no ie't0 do'so si
"plamtlff had mdlcated that she’ 1ntended to travel and work abroad ‘while the apartment was' undergomg .
. substantlal renovations and did not plan on occupymg the apartment at that F tnally, the cooperatrv g
. argues that even if the noise condrtlon breached the warranty of hab1tab111ty, plamtrff is not ent1t1ed to any,\' .

S of her clarmed damages except for rent or mamtenance abatement for the period from F ebruary,‘-

-

A Rk

the: codperatlve tookf" more thanh two" years to' ellmmate the ‘ condltlon further supports the‘
o '__contentron that the cooperatrve breached the warranty of hablta ility '_ 2 _ 1
_been resrdmg in the apartment durrng some or all of the 26-month penod Subsequent to the closmg, she

"-_{apartment ‘The court is therefore persuaded that, as.a matter of law, the evrdence establrshes that the .

| drsmrssmg this cla1m must therefore be demed and the plamtrff‘s cross—motron for summary. _]udgment on*‘,'
her seventh cause of actron must be granted L SR S

- As to damages the cooperatlve has falled to estabhsh that as the appropnate remedy for its breach S
" of the' ‘warranty of habitability, the plarntlff is only entitled to rent or maintenance abatement for the penod RS

: f_between the closing on her apartment and the date the condition was ehmmated The p1a1nt1ff contends that
~ she would have moved into the apartment at an earlier date but for the ; norse and vibration problems She

“expenses which she would not otherwise have incurred had the- apartment been i ina livable condition.

- g’breach of the warranty of habltabrhty should be determmed at trial.” T

_ Accordlngly, in motlon sequence number 003 the motlon for sumrnary Judgment by defendants A ‘
Brown Harris Stevens and David Anderson is demed Plaintiff’s cross—motron for summary Judgment L A

. ' , N . [ - .




S on the seventh cause of actton but 18 otherwrse denled

agmnst these three defendants is also denied In motion sequence numbers 004 and 005 the respectrve
‘motions for. summ immary judgment by defendants Samuel Yedid and Gregory Allen are demed In motion

sequence ntmﬁ)er 006, the motlon for summary Judgment by defendants Master Apa,rtments Or31d Realty'_
+and Seth  Jucovy is granted to the extent that the third, fourth and fifth ¢ causes of action are h ebydlsm sed:

- in their enurety and the seventh cause of action is dismissed’ as gamst Orsrd Realty\...The nrotlon is
otherwrse demed Plaintiff’s cross-motion for summary _]udgment is granted as agamst Master Apartments

o York on August 2 2006 at 10 OO am, for a pre-tnal conference

-'ENTEﬁ"'o‘I{DER |

The reman:ung partles shall appear before the court in Room’4 1 2 60 Centre Street New York New |




