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P 1 ain t i ff, 

-against- 

Defendant Goldman, Sachs st. Co. (GS) moves for (1) an order dismissing the complaint 

in  its ciitircty pursuant to CPLR 321 1 (a)(5) on tlic ground that plaintiff Shared Communications 

Services of lN<, Inc.’s (“SCS”j sole remaining claim is barred by thc applicable statute of 

limitations, or (2j in the alternative, lcavc to rencw GS’s prior motion to dismiss, which sought 

an ordcr dismissing the complaint in its entiretypursuant to CPLR 321 l(a)(5), or (3) in  the 

fiirthcr alternative, an order stayiig this actioii pcnding final resolution of thc claims asserted in a 

related action pending in Pennsylvania State Court. 

BACKGROUND 

The fiicts underlying this action arc discussed in this court’s decision dated October 26, 

2004 and will not bc discussed herein except as relevant to the instant motion. 

Briefly, SCS alleges in 1986, it entered into a contract with Swcdcsford Road Joint 

Vciiurc I (“Swedesford”) whereby it was givcn cxclusive rights to sell telcconirnunications 

services to tcnaiits of an office park in Pennsylvania known as “Bay Colony”. SClS asscrts 

liability undcr the contract against an affiliatc of GS, WI ITR Real Estate Limitcd Partnership 

(“WHTl’K”) becausc it was the successive owner of Bay Coloiiy after Swedesford. Allegedly 
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WHTR brcachcd tlic contract by introducing tenants of Bay Colony to other suppliers of 

teleconiniunicatioiis servkes and by failing to provided SCS with information aborit such 

tcnants. In 1999, WHTR sold Bay Colony to an unrclated third party. 

hi its coniplaint, SCS alleges that GS caused WHTR to brcacli the 1986 contract. GS is 

alleged to have orch.cstl-ated the breach though Archon Group L.P. (“Archod’j which SCS alleges 

was WJ.J.TR’s agent for the Bay Colony propcrty and also undcr the control and dominion oPGS. 

GS’s allcgcd inotivc for causing the breach is that it sought to curly favor with a competitor 01 

SCS, Allied Rjscr Corporation (“Allied Riser”), h m  wliich GS hoped to obtaili irivcstment 

banking busiiicss, cspecially prior to October 1999, whcii Allied Riser’s initial public offering 

took placc. 

SCS iirst sued in Pciiiisylvania in 1990 against a sei-ies of dcfendants. WHTR was added 

as a dcfendant in the Peimsylvania action in September 1998. SCS thcre alleged lhat WI ITR, a s  

owner. of Bay Colony office park from 1994 to 1999 brcachcd the contract, tortiously interfmd 

with prospective busiiicss relations, and. engaged in “civil conspiracy.” (Complaint in S‘h,nred 

Cornmimications Se-ly.vices OfLSX, Inc. v The Trirvclers Ins. Co., 1111 46, 62, 79-81). In early 2000, 

tlic Pennsylvania court grantcd W I-ITR summary j u d p e n t  on thc tortious interfercncc and 

conspiracy claims. Tlic breach 01 contract claim is still pending against Wll.TR in Pennsylvania. 

The 2003 complaint in this action originally asserted tortious interference and conspiracy 

claims, asscrtiiig that (3s controllcd WTTTR and caused it to breach tlie contract. In 2004, G S  

rnoved to disiiiiss arguing that the complaint failcd to state a cause of action and that the claims 

wcrc barred by the relevant statute of limitations. hi the October 2004 decision, tlie complaint 

was dismisscd 011 the ground that no claim had been stated, and this court expressly did not rulc 
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on tlic statutc of limjtations argument. On appeal, the Appellate Division, First Dcpartnient 

ai‘iinned the dismissal of tlic claims for civil coiispiracy and for toriious interferciicc with 

prospective business relatioils (Siiared Cornniuiiiccilions Services of ELSA, Inc. v Golihnurz, Suchs 

& CO., 23 AD2d 162[lst Dcpt 2005). 

The appellate court, liowcvcr, rcvcrscd this Churt ’s  dismissal of plaintiff’s tortious 

intcrfcrciicc with an existing contract ior failure to state a causc o f  action. 

GS now inovcs to disiiiiss under CI)LK 6 3321 (aj(5j on the ground not prcviously 

addrcsscd by the court in this action, that it is time-barred. Jn tlic alternative, GS requests ;I stay 

of‘ the procccdings pending final resolution in Pennsylvania on SCS’ claim that GS’s al‘liliatc 

WI-lTR. brcached the underlying contract. 

The plaintiff does not dispute that the statute of limitations has cxpired. However, it 

argucs that it did not know of GS’s involvcniciit or scheme until 2003 and thereforc, the statute 

of limitations should. be tolled. 

Specifically, the plaintiff argues that throughout thc course of discovery in the 

Pennsylvania action, WHTR persistently failed to respond to interrogatories requesting any 

contracts, agreements, arrangements or understandings which pcrtaincd to any agreements 

between WHTR and any other entity other than SCS relatcd to thc provision of 

tclcconirnunication services. 

Plaintiff argues, howcvcr, that at a deposition of a non-party on Fcbruary 14, 2003, a pilc 

of documents wcrc produced for inspection. It was during an initial review of thesc documents 

that plaintiff allcgcs a draft ageemelit betwccn Allicd Riser and WHTR which gave Allied Riser 

the ability to run wire in Bay Colony was found. This would support SCS’s argument that GS 
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pulled stiings in order to C ~ U S C  WIJ.TIi to brcacli tlic contract with SCS in order to cuiiy favor 

with Allied Riscr by giving it the contract. Thcrcfore, arguably, this document was thc piccc of 

the pizzle that made it clear that: GS was behiiid the breach by WTJ'IR of the agreement with 

scs. 

An affidavit by plaintiffs attorney, 'Donald N. David, in the Pennsylvania action states 

that he looked tlnlr-ough the d.ocumeiits produced by tlic non party and that is when hc discovcred 

tlic agreement between Allied Riser arid WI-lTR,' I I C  indicates that he asked the lawycrs in the 

I'ennsylvania action to make a photocopy of all the documents produced and that he received a 

copy. Mr. David thcn took the pile ofdocu.inents to his office whcre they were bates s tmpcd.  

The copy 0f'th.e agrcciiicnt between Allied Riser and WIHTR th.en disappcared from that pilc. 

Mr. David rcqucsted the non-party to produ.ce the document again, but was then told that 

it could not produce any further documents without the permission of WHTR, since it had acted 

as a nianaging agent for WHTR and tlncrcforc all documents in its possession wcre proprietary. 

SCS requested discovery from GS in. tlic Pcnnsylvania action, but was denicd because the 

court held that thc requested discovery was related to t1ii.s instant action-not the Pcnnsylvania 

action-and therefore should be sought in New York. 

Discussion 

Choice qf'J,aw 

The parties have agrecd that under CPLR 202 where a cause of action has accmcd outside 

New York, New York will apply the shortcr of the Ncw York Statute oi'Liiiiitations or the statute 

' The non-party has taken the position that the documents were produced as a courtesy, 
since the deposition was not a deposition of the non-party's employee, bur rather the deposition 
of a fornier cmployce (4ffoJ'David 7 8, Dcccmbcr 20,2005). 
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applicablc in thc jurisdiction where the cause of. action accrued taking into account whatever 

tolling rules may be applicablc. 

action uiidcr Ncw York’s three year statute of limitations( CPLR $21 4(4); see Munnix Incfzis., 

h c . ,  v Antonucci 191 AD2d 482, 483 [2nd Dept 19931) or Pennsylvania’s two year statule of 

limitations (42 1%. Cons. Stat. Ann. lj: 5524(7) [2005]; sec Rechar v Murino, 646 A2d 573, 577 

[Pa. Super. Ct. 1994]), thc stahite of limitations has run. Therefore, the court must address the 

argumcnts rclated to a tolling of the statutc of limitations. 

Tolling usthe Statu/c ?f Limitations 

The partics also agrcc that whcther you analyze thc causes of 

The plaintiff argucs that either under New York or Pennsylvania’s tolling slatutes, thc 

stauhitc of liiiiitations in this action should be tolled. 

New York - Equitable Tolling 

Plaintiff argues that if Ncw York’s limitations period applies, the doctrine of equitablc 

tolling saves its claims. Equitablc tolling i s  a rarcly used doctrine which is occasionally applied 

to federally crcatcd causes of action and it has no New York counterpart (Von IIoJfinan v 

Prudential Ins. C h . ,  202 F.Supp2d 252, 264 [SDNY 20021). Nevertheless, in Kotlyarhy I) New 

YorkPost, 195 Misc.2d 150 (N.Y.Sup.Ct. Kings Co. 2003) the court Iicld that “equitablc tolling 

is applicable under circumstances where the defendant has employcd dcception to conccal the 

presence of a viablc suit from the plaintiff” (Id at 150). This appears to be the only New York 

decision rccognizing equitable tolling. I Towcvcr, thc case does not apply becausc in this matter, 

plaintiffhas not made any allegations in its complaint that GS or WHTR took stcps to conceal 

the causc of action. There are only coticlusory allcgations made that in the Pcnnsylvania action 

the defendants delibcratcly concealed the agreement betwccii Allied Riser and WIJTR. 
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Significantly, the “missing” document waq ncvcr allcgcd to be in thc pocscssion of GS or 

WHTR. Further, there is no allegation of steps taken by GS or WHTR to conceal the document. 

‘Ttic oiily allegation made is that tlic document was produced by a third party 011 a voluntary 

basis and it thereafter wcnt niissing. Furtherniore, there is no allegation that GS took any steps to 

conceal or remove the document. Rather David’s affidavit statcs that when he took it to his 

office, it disappeared. 

Counscl to thc third party in  t he Pcnnsylvaiiia action have subiiiittcd affidavits contrary to 

plaintiff‘s asscrtion. In fact counsel states “[n]owhcrc j i i  thc documents produced . . .is there any 

document of the sort described” (Krentzmaii Afi; Julie 28, 2004). Counscl also affirms that a 

physical copy of the documents produced by the third party were received by SCS’ lawyer and 

he took those documents, seiiding thein back bates stamped (Kochkodin Aff J ~ i c  28, 2004). 

Plaintiff has fallen short of any allcgatioii or cvidciice of misconduct or deception by GS 

or its affiliate WHTR which would compel this court to take the extraordiiiary nicasure of tolling 

the statute of limitations. 

Pennsvlvania Discovery Rule 

Pennsylvania has a discovery rule that will toll a limitations period “when thc cxistence 

of the injury is not known to the complainiiig party and such kiowledge cannot be reasonably 

ascertained within the statutory period’’ (McCuulcy v Owms-Coming Fihcrglns Cory., 7 15 Ad 

1125, 1127 [Pa. Super. Ct. 199x1). 

When the existence of the injury is not known 
to the complaining party and such knowledge 
cannot reasonably be ascertained within the 
period prcscribed in the limitations statute, 
the limitaiioii period will not begin to mil 
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until the discovery of the injury is reasonably 
possible. 

(Cil.ruy v Reich, 55  1 A2d 1096, 1098 [Pa. Sup. Ct. 19981). The burden rests on the plaintiff to 

show that tolling is appropriate (Assumplion of the Rle.r.ced Virgin Mury Church v PFS Corp. , 

2002 WL 1365578 at 2 [Pa. C.1'. June 18 20021). 

Here there is 110 dispute that SCS knew in September 1998 of the in+juiy upon which it 

bases its tortious intcrkrcncc claim against Cis. SCS has sued WHTR for breach of contract arid 

SCS' allegatioiis against GS are based on the same alleged injury. The only allegation plaintiff 

makcs in support of its claim that it could not know of its injury is the purported missing 

docuniciit which it seems to iinply wcnt missing due to GS' misconduct. This court has alrcady 

found that plaintiff bas failcd to meet its burden to establish misconduct on the pait of GS. 

The Peniisylvania statute does not appear to requirc active concealment by a defendant, 

but only that tlicre was no opportunity for tlic plaintiff to have known of its injury prior to the 

expiration of the statute of limitations. In the matter at bar, plaintiff has failed to show that it 

could not have discovcrcd its claims against GS earlicr. This court does not accept its asscrtion 

that abscnt the discovery 01 the agrccment between Allied Riser and WI-ITR, plaintiff could not 

discover its claims. In fact, tlic record proves contrary. 

First, SCS first knew of its injury in 1998, when it sued in Peiiiisylvanja on the sarnc 

brcach of contract at issue in this action. Second, the dcaliiigs of WHTR, Archon, arid Allied 

Riser with Goldinan Saclis are all public, GS's investiiieiit banking relationship with Allied 

Riser has bccn public sinice Allied Riscr's Octobcr 1999 P O ,  in which GS acted as lead 

underwriter (Bates Decl, Ex. I). Further, plaintiff has know~i of WHTR's affiliation with GS 
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since at lcast March 3, 2000, whcn plaintiffs counscl clicitcd testimony 011 this point in the 

Pennsylvania casc (Transcript of Proccedings i n  Slzamd Communications Swvicrs oj’ESR, Inr. v 

WHTII Heal Estate L.P., March 3,  2000, at 274-76 [Batcs Dccl. Ex. .I]). 

have linked GS to WHTR, and thus to Bay Colony and Archan, no later than March 3, 2000 - 

more than three ycars bcfnrc bringing this action in July 2003. 

Therefore, SCS could 

SCS sole argument for tolling is based on the mysterious draft contract that it says it saw, 

but cithcr did not copy or was misplaced. The court h d s  this allcgation insufficient and the 

statute of limitations in this action should not be tolled either under New York orPcnnsylvania 

tolling prov i s i oils. 

Conclusioii 

Accordingly, the motion to dismiss the remaining causc of action as time barred is 

granted and the request to the stay this action is denied as moot. 

Therefnrc, tlic action is dismissed and the Clerk of Court is directed to enter judgment 

accordingly. 

This shall constitute the ordcr and dccisioii of the court. 

r. . 
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