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MOSKOWITZ, J: % llrd%);%ko 70Lk 

This is ;I declaratoi-y judgment action concerning whether Libe t - t&lwncc  Undeiwritcis, 

Inc. (“Libcrly”) must providc insurancc coveragc under a professional liabilily policy i t  issucd to 

plaintiff, thc law firm of Biaiicone and Wilinsky, LLP (plaintiff or the insured). The insiircd has 

asked Libcrty to providc ;I defense and indemnity Ibr ai1 underlying lawsuit allegin~ fimdulciil 

transrer against thc insured (the “receiver lawsuit”). 

’*& 

RACKGROlJND 

The insurcd claims that in lalc 2003, I,ouis DeLucia, a rcceivcr for certain fonncr clients 

of Bimcone aud Wilinsky LLP (the Recciver), claimed that Riancone arid Wilinsky TLP had 

reccived fecs for pro(kssiona1 scrviccs that wcie improper. The Receiver demanded restit tition. 

(Coniplaiiil 11 9). The Recciver apparciitly claimed a1 a Novcinber 19, 2003 mecting tlxit he 

illtended to nsscrt a malpractice claim against Biaiicone and Wilinsky LLP. At that point, the 

insured notilied liberty about the iipconiing claim. (Complain( 1 20). 

Before tlic Receiver initiated his lawsuit, apparently, Liberty had paid Riancone 
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voliintarily lbr a dcposition. As Kaloud resides iri New Jersey, plaiiiliflnecessaIily had lo obtain 

a conimissian from this court arid coinrnence an action in New Jersey. h the New Jersey action, 

d c h d a n t  moved to quash plaintiff‘s subpoena to the extent it cnllccl for Kilolid to produce 

irrel evan t or privilcged documcn ts, 

According lo Ms Knloud, she “was the only person from Liberty who had pcrsolial 

knowledge of [lie matters.” (Affidavit of Nancy Kaloud from the New Jersey procceding, sworii 

to September 30, 2005, at 11 4, attachcd as Exhibit E to the aflirnialiori of Kevin Cavalierc, dated 

November 15, 2005 ). She claims she rctairied copics “for the sole piirposc of refrcsliing [Iierl 

niemory in the event Libcrty management had questions about any of ihc matters aftcr [she] left.” 

(Id.). 

By order datcd Novcinbcr 15, 2005, .lustice Thomas W. Cavanagh Ir. of the Slipel-ior 

Court o r  New Jersey Law Division: Monmouth County referred “my issues pertaining to Nancy 

Kaloud’s obligation to comply with the Suhyocna Duces Tecum. . .lo the Honorable Karla 

Moskowilz ofthe Supreme Court of thc State of New York.” “Any issues” included 211 in 

camcm review of tlic documents in Nancy Kaloud’s possession, 

Concerned that this court lacked jurisdiction to decidc lhis issue as Nancy Kaloud is a 

rcsident of-Homdcl, New Jcrsey, (and hence the need Por the Ncw Jcrsey proceeding in thc first 

placc) my court attorney reqtiested thc parties and Ms. Kaloud slipulate to this court’s exercise of 

jurisdiction ovcr Nancy Kaloud lor the purposes or  this action. On Deceniber 7,2005, Ihc court 

received a copy of that stipulation. 

By way o r  supplemental affirmations on this molion, plaintiff secks all docurnetits lliat 

Ms Kaloud took with her upon teiniination of her employmenl, inclutling thc large loss report 
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(the Kaloiid docii~metW). Plaintiff also sccks sanctions. Defendant lias submitted lhe 

documents Kaloud took with her for ill  riiirzerii inspection. 

D i s c u s s i c)ii 

l‘hc court cannot take the various affirmations 01Thomas Wilinsky, Esq. into 

consideration to the cxtciit they scek to place facts heforc the court. hi affirnialion of an 

attollicy who is a party to i i I i  action is of “no probativc value.” (S*clssnww v. Gueensp17, 

I; ’niznr.dc, ./crfec & Fiiii/c, 121 hD2d 549 [2nd Dcp’t 19861). However the court has rcvicwcd tlic 

Kaloucl docurncnts, tlie complaint, 11ie 1C_:iloud affidavit anti the applicablc law and makcs tlie 

fol lowiiig deteriii i nation: 

1. Rea riymien t 

The court grants reargiiiiieril and upon reargunlent adhcrcs to its prior determination. In 

tlie context of this case, rescrvcs ai-c not discoverable. Plaintiffs cases are irrclevant and 

outdatcd. The modern treiid is to deny discovcry oCreserve infomiation. (Xee Lavn lhditzg 111~’. 

v .  FIurfford Fire Ins. Co., 2005 WL 66892 at * 2 [SDNY January 11,20051 [discovery of 

r-csei-ves deiiicd because they “are normally crcated in anticipation or  litigation. M e e d ,  tlint is 

tlic gciierally acccptcd I-ule”]; Muiderr Creek T. V. Applimre, i r x  v. Cicncrul C7mzraIty his. C‘o., 

2005 WL 1712304 at * l  [SDNY July 21, ZOOS] [recognizing thc tenuous link bctwccii reserves 

and achial liability]). 

While rcscrves may sometimes be discovcrable in certain instances where plaintifrliad 

accused tlic insurer of had Liilli, tlic k i d  faith claim here is tciiuous considering that the 

complaint Tor which plaintiff asked Liberty to provide a defense docs not appcnr to conlain a 
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c 1 ;i i 111 with i ii covc rage. 

I I .  Tteiicwal 

Plaintiff cites as its basis for renewal that plaintiIrs prior application via letters was no[ a 

h l l  rccord and that it was iiiiproper lor this court to inakc a decision without a motion. ‘I’he court 

takes notc that thc prior application involved rout- multi-paged, single-spaced lctters rroiri 

plaiiitilT, l‘ive such leltcrs from defendant arid an LIZ C C I I I I E I Y I  inspection of ovcr 100 pagcs of 

documents. I[ thc pliiintiff did not want the court to nile upon thcsc submissions, it cei-tainly 

should have said so. Rcncwal is not a basis for a second bitc at the apple. Howevcr, at the risk 

ofiiiciting a later motion to rcnew, the coui-t will consider thc ncwly discovcrcd fact that 

defendant’s formci- cmployee ICaloucl lcrt her employ with scveral documcnls including the large 

loss report as a basis for renewal. 

To protect a document on h e  ground that i t  was preparcd in anticipation of litigatioi1 a 

party must liavc prcparcd that docuriiciit solely for use in litigation (,/P Foodsrrvicc L)istribirlmu.s 

1nc. 11. Sorrcirto h i c - . ,  305 AD2d 266 [lst  Dcp’t 20031). 

IIerc, defendant admits that Ms Kaloiid kept copies of thc report to rcfresh her mciiiory i l l  

the event Libcrty Maiiagcnicnt had questions of her. As Kaloud hersclf swore in an affidavil in 

the New Jersey procccding, “I kept copies of certain documents simply to refresh m y  nicniory 

about the claims to which thcy related in the cvcnt Liberty ever callcd with questions conceining 

those matters. . .my cmploynicnl with Liberty eiidcd amicably and I wanted Lo tie in a posilion to 

give i t  prompt assislalice irneedcd.” (Kaloud AIL 7 6 ) ) : V l l a l  :<- 

It would appear li-oiii this slalement that defendant did not preparc the documeii 

in anticipation of litigation as Kaloud intcnded to iise it to aid Liberty’s management.,. P- 
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---- ~~~~~~~~ 

Thus, it would appear from dercndants’ own slatcnients that dcfendant did no1 preparc the hi-gc - 
loss rcport solely h r  litigation purposes. Thercfore, i t  is di{coverablc. 

I 

Even il‘ Liberty had prepared tlic large loss rcport solely for litigation purposcs, Liberty 

ciocs iiot appear to have lakcn any pains to protect the information plaintil‘f scelcs. Tndeed, 

dcfciidant did not cvcn realize Ms. Kaloud had the documenl iiiitil plainti~~.ssubpoencd her. 

Under these circunistances, tlic largc loss repor[ is 110 longer entitlcd to protection. 

111 addition, dcfciidimt’s own submission belies its contcnlion that the large loss report is 

irrclcvanl. If thc rcport were iil-clevanl, Kalnud would iiot nccd it lo refrcsh her rccolleclion. 

Also, the coui-t cannol say at this juncture that the larg,e loss report could not lead to relevant 

cvidcnce in this casc. 

The court has reviewed thc other documents that Kaloud took with Iicr thal tlic New 

Jersey court thought shodd be reviewed in cnniern and nilcs that plaintiff is no1 entitled to them 

because h e y  are in-clcvant. Documents 1-1 5 contain Kaloud’s personal einployncnl inkmiation 

and therefore arc obviously ii-rclcvant. Documents 1 5-50 involvc drafts of documents in 

opposition to plaiiiti Ff s motion to disqualify defendant’s counsel upon which this court alrcady 

riiled. Hence those docuincnts are not relevant to any issues pending in this lawsuit. Plaintiff is 

therefore no1 entitlcd to these docuiiiciits cithcr. 

Bccausc of this decision, the courl declines to address plaintiFs argument that defendan( 

has placed the large loss report at issue in this litigalion. Newrtheless, that argument appcars to 

rehash arguments this courl already rcjectcd during plaintiffs prior motion to disqualify 

dorclldallt’s coullsel, 
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1111, Sanctions 

Tlic requksl‘ lbr sanctions is denied. As much as plainliff would like to helieve, tlicre is 

no I.iidic:ition in t)ic rccord that defendant purposehlly kept froin the court or anyonc else that 

copies or  tlic documents wcrc in thc hands o r a  form&- employee. ‘l’lic court warns plaintiff no1 
I 

to cngage in tlic Itind of hyperbole that has cliaractcrized its submissions and dealings with the 

comt throughout this litigation. Nor will thc court tolcrate halP tnitlis with rcspect to the facts or 

the Inw in this or any othci- case. Fiirtlicr, in this case, the court will not accept letters 01- hold 

iiifor-mal telephonc conlerenccs, but will hold all confcrences in thc courtroom with 21. court 

reporlei- and only respond to foiinal motion practicc. 

Accordingly, 

I?’ IS ORDERED THAT that that part of plaintiff’s motion for rearguiiicrit is grantcd and 

iipcm rcargumenl thc court adhercs to its oiigiiial detei-mination; and it is furher 

ORDER.ED THAT that part of plaintiffs motion seeking renewal based upon the iicwly 

discovered fact thal defe~irlant’s former eniployee took privileged documcnls with licr when d ic  

left dcfcndant’s employ is granted to the exleiit that defendant shall produce tlic document tlie 

parties rcf‘cr to as llie “Iargc loss report”; and it is hrthcr 

ORDERED THAT dekndanl has ten days from the datc of this order wilh noticc of entry 

to prodiice that document; and it is further 

OIWERED T H A T  Ihe court denies the remainder orplaintift’s motion to the exleiit 

plaintiff secks other docuiiieiits from non-pi ty  Nancy Kaloud or defendant 1,iberly; aiid it is 

fiirthcr 
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ORDERED ‘HIAT h t  part olplaiiitiff s molion for sanctions is dcnied; and it i s  hrlher 

ORDERED THAT thc parties are to appear for a conferencc on berore a court reportcr 011 

March 2, 2006 at 10 am in lhc courtroom, root11 248, 60 Centre Slrcet. 

Datcd: Febninry &, 2006 
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