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P h i  nt i iY, 
Index No. 602016/05 

-against- 

KOAEKT RARAKETT, MODES DISTEX, JNC'., 
MARK LIANNA, ESTATE OF KAMSEY 
AAMET'I ' ,  HAKLENE RAKAKETT, LISA 
UARAKETT, LINDA HARAKETI', LCS GESTTONS 
KOBLI a / k d  ROHLT HOLDINGS INC. and 
JOHN DOES 1 - I O ,  

This action is rclatcd to a prior action filcd by plaintiff Martin Weening against 

del'endant Modes Distex, Inc. (Distcx) and Robert narakctt (Rarakctt) in this court, which arises 

out of an employmenl agreemcnt betwcen plaintiff and Distcx (thc Prior Action). In thc prcscni 

action, plaintiff'alleges that defcndarits fraudulently transfcrred valuable propcrty or propcrty 

rights ofDistex, in violation of New York Debtor a id  Creditor Law (DCL) $6 273-276, ailer the 

coinmciicemcnt of the Prior Aclion. Plainliff is sccking daninges in excess of $250,000. 

Motion Sequcnce Nos. 001 and 003 are consolidatcd [or disposition. In Motion 

Scquciice No. 00 I ,  plaintiffsceks an order, pursuant to CPL,R 32 15, granting hiin ;-1 default 

judgment against dcfendant Distex, on tlic ground that Distex has not aiiswercd thc complaint, 

nor r-eyucsted an cxteiision of tiinc to do so. In Motion Sequcnce No. 003, defccndants niovc for 

an order, pursuant to CPLR 32 1 1, dismissing tht: complaint on thc ground that this court lacks 

pcrso~inl jiirisdiction ovcr dcfcndanls or, in thc alternative, pursuant to CPLK 327 (a), on the 

ground of forum noti convcnicns. Plaintiff cross-moves, pursuant to CPLR 32 1 I ( d ) ,  for :in or-dcr 
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granting him jurisdictioiial discovery. 

For thc rcasoiis set forth below, both motions and the cross motion are denicd. 

gAC‘l‘S 

The Prior Action, entitled Martin WceninE v Modcs Distex, Inc. and Robert 

Baraketi (Sup Ct, NY County, Index No. 601523/04), which is still pending, iiivolvcs causcs of 

action for breach of contract, promissory cstoppcl, fiaudulent misrcprescntation, arid uri.just 

enrichmcnt. Other than Uistcx a i d  Barakctt, none of the other co-defendants named in the 

prescnt action, who are all family rnembcrs of Barakett (thc Barakett !<elated Defendants), wcre 

namcd as defendants in thc Prior Action. 

Pursuant to an e~iiployinent agrccnieiit dated July 1, 2003, plaintifi‘ was prcvioiisly 

cniplnyed ns thc Chicf Exccutive Officer of Distex, a Canadian corporation engagcd in the 

businass of manufixtiiring and selling mcn’s apparel. Rarakctt is a Canadian citiz.cn, and is 111c 

solc sharcholdcr, sole direclor, prcsidcnt and controlling person of Distcx. Distcx sclls its 

apparel iinder- ;I brand knowii as “Robcrt Rarakctt” (the Rarakctt Rrand). 

Plaintiff allegcs that both Distex and Barakett have substantial contacts wilh thc 

Stak o iNcw York, and that hc has firsthand knowledge that they conducted significant and 

continuous husincss in  New York (Weening Aff., 11 2). According to plaintii’f, Distex maintains n 

showroom for the sale of its inen’s appuel at 745 Fifth Avenue in Manhattan (d., 7 3). hideed, 

acco rdi 11 g to de fcn d an t ’ s w c bsi t e, 1-0 bertha rakctl . co t i l  , I3 arake tt m ain ta ins a show ~-ooiii 1 b r t hc 

salc of  the Rarakctt Brand at 745 Fifth Avenuc (s Aff. of Steven I. Supcr, Esq., Ex11 D), a i d  

Barakett admits il-1 his affidavit that Distex “docs have it salcs ol‘fice in New York City” (Ihrakcti 

Aff., 7 8). 
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Plaintil‘f furttier allegcs that Distex has employed various sales people in Ncw 

York, and that Barakett, Dislex’s principal and solc owner, oltcn trawls to New York to mcel 

with vendors who mai~ufacturc the company’s products, as well as customers who scll the 

products (Weening Aff., l’I[ 4, 5 ,  10). Barakett also attcnds various trade shows in Ncw York 

each year (d., 7 6). hi fact, New York is such “a key market for Distcx’s husincss,” that Distcx 

included a provision in  plaintiffs cniploytiient agreemcnt requiring him to relocate to the “New 

York Metropolitail area” (d., ‘I[ 7) .  

In the complaint, plaintilf alleges that Distex was undercapitalized from its 

inccptioii, and only survived by extensive loans from the Barakett Relatcd Dcfendants. I’laintif‘f 

asscrts that, in 2003, when Distex was experiencing signiiicant problems in the minagemcnt 01‘ 

its cash llow, Barakett caused Distcx to make preferential rcpayncnts of loans to his fiiniily 

mcmbers, and iiserl the proceeds that the Ncw York showroom generated for thcse repayments. 

Plaintiff also allegcs that, in early 2005, aftcr commenccrnent of thc Prior Action, hrake t t  

causcd valuable property or property rights of Distcx to be transfeiwcd in coniicction with a 

licensing agrccnient with Waterstonc Brands, Inc., as liccnsee. 

I n  the first I6 causcs of action of the complaint, plaintiff allcges that, aftcr his 

commcnceincnt 01’ the Prior Action, the co-dcfendants participated i n  various fraudulcnt transfers 

of propcrty or pi-opcr-ty rights of Distex that werc in violation of Ncw York’s Debtor & Ci-cditor 

T A W  (DCL) $ 5  273, 274, 275, 276 and 276-21. Tbc first through fourth causes of action relatc lo 

Barakett’s allcgcd transfer of valuable property rights to thc Barakett Brand, aflcr plaintiff iilcd 

the Prior Action. The fifth tlxough cightli causcs of action rclate to a $250,000 payrnent lllat 

Barakett allegcdly caused Distex to make to dcfeiidant Mark 1.Ianiia. ‘I’he ninlli through twelfth 
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causes of action relatc to a $64,396 paymciit that Barakett allegcdly causcd Distex to make to 

defcndant Estatc of liiimsey Barakett. The tliirtccnth through sixteenth C ~ U S C S  of action involve a 

$89,410 payment that Uarakett allegedly caused Distcx to makc to defcndant Robli Holdings Iiic. 

In thc scventeenth cause or  action, plaintiff allegcs that Distcx “has failed to observe corporatc 

formalitics” and that thus, Distcx “should be decincd an agent, instrumentality or alter ego of 

Iiobert Barakett, the corporatc veil bctweeii DJSTEX and Robert Barakett should bc picrccd, and 

Robert Rarakett should be held liable for the acts, omissions, liabilities, debts and judpiciits of 

DIS‘I’EX” (Complaint, 1/11 112-1 22). 

On July 20, 2005, the summons and complaint were pcrsonally served on Distcx, 

at its showroom located at 745 Fifth Avenue. On Septcrnber IS, 2005, Barakett was also servcd 

with the suiiirrions and complaint at the showroom, pursuant to CPLR 308 (4). 

By stipulation datcd Novembcr 9, 2005, both parties agreed that the action be 

discontinued, without prc-judice, against dcfcndants Mark Hanna, Estatc of Rainsay Rarakctt, 

Harlcne Barakctt, Lisa Barakett, Linda Barakctt, Robli Holdings, Inc. and John Does 1-10, ‘I’lie 

only remaining defendants arc Distex and Barakctt. 

DISCUSSION 

1. Motion Sequence No. 001 - Motion for a Default JudPrnent apaiiist Distex 

In support of his motion for a default judgment against Distcx, plaintiff asxcrts 

that, as of August 17, 2005, the date ol thc motion, Distex had not appeared, answcrcd the 

complaint, or requested an cxtcnsiori of time to do so. As of the date of the motion, plaintiff l i d  

not yet scrved Barakett, or any or the other clcfcndants. C h i  Septcniber 8, 2005, Dislex responded 

to thc motion for a default judgmcnt by filing, along with thc other dcfendants, a nlotion to 
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d isiiii ss the conipl ai 11 t . 

Plaintiff’s iiiotion for a default judgment against Distex is denied.. “Public policy 

favors the resolution of cases on thc merits” (Sippin v Gallardo, 287 hD2d 703, 703 [2d Dcpt 

2001 1). Given Distcx’s brief delay in responding to the complaint, its lack of willfulness, tlic 

existence of a possibly meritorious defensc, the public policy in fivor of resolving cascs on the 

merits, aiid plaintiff’s failure to show any prejudicc, it is appropriatc to deiiy plaintiff’s motion 

for a default jud.gincnt (see IWtciilm-c v l’refcrrcd I’roperty Mgt., Inc., 22 AD3d 826 [2d Dept 

20051 Idciiying motion for a delault judgment]; sce also Moran v IWZcncy Savinm Bank, F.S.B., 

20 hD3d 305 [ 1’‘ I k p t  20051 [same]; I larlev v Stcwart, 5 AD3d 437 [2d Dcpt 20041 1samc]). 

11. Motion Scquence No. 003 - Motion to Dismiss the Complaint 

In support of their motion to dismiss the complaint, Distcx and Barakett asserl. 

that this action must hc dismissed against tliein on the ground that this court does not havc 

pcrsonal jurisdiction ovcr them, aiid that, even if this court did liave a basis for asscrting 

jurisdiction, this action should still be dismisscd, on the ground ol‘fonim no11 conveniens. 

Specifically, defendants ; q u e  that Dist.ex, a Canadian corporation, and Barakett, :I 

Canadian citizcn, are not subject to jurisdiction in New York bccause thcy did not transact 

business in this state, and, even if they did, that such business “had nothing to do with plaintiffs 

claims” (,Aff. of‘ Myron D. Milch, Esq., 117 8, 13). Lkfeiidants also arguc that Distex and Ral-akctt 

were not properly scrved (d., 771 14, 22). 

Plaintiff argues that dcfendaiits arc subject to -jurisdiction under C’l’LR 30 I ,  

becausc they havc cngaged in such a continuous and systematic course of doing business in ‘New 

York as to warrant a finding of their “presence” i n  this jiirisdiction. Plaintiff also points out that 
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Distex and Barakett have not coiitcstcd .jurisdiction in the Prior Action, which is still pending, 

and that, in defendants’ rcqucst for .judiciitl intervention in this action (It3 I), they rcfcr to the 

Prior Action as a rclatcd action (e Super Afl:, .fix11 C), 

“A foreign corporation is amenable to suit in Ncw York courts uiidcr CPLR 30 I if 

it has engaged in such a continuous and systematic coursc of ‘doing business’ liere that a finding 

of its ‘prcscncc’ i n  this jurisdiction is warranted” (Landoil Resources Corn. v Alexander Sr. 

Alexandcr Scrvs., 77 NY2d 28, 33 [1990] [citations omitted]; see also Laufcr v Ostrow, 55 

NY2d 305 [1982]; McGowan v Smith, 52 N Y 2 d  268 [ISSI)) .  Tlic test is whether “the aggregate 

of thc corporation’s activities in thc State [is] such that [tlic corporation] may be said to bc 

‘prcsent’ in the State ‘not occasionally or casually, but with 3 h i r  measure of pcrmanencc and 

continuity’” ( Imfcr  v Ostrow, 55 NY2d at 3 I O  [citation omitted]). 

The traditional indicia that courts rely upon in deciding whcthcr a foreign 

corporation is “doing business” in Ncw York  include: “tlic cxistcnce of an officc in Ncw York; 

thc solicitalion oi‘busiiicss ii i  the state; the presence of bank accounls and other property in the 

statc; and the presence of employees of the foreign defendant in the state” ( I  loffriti! for Cutlery, 

Inc. v Aiiiaiac, Ltd., 763 F2d 5 5 ,  58 [2d Cir 19851; accord Mende v Milcstone Tech., Inc., 269 F 

Supp 2d 246 [SEI N Y  20031; Hinsch v Outrigger Hotels Hawaii, 153 F Supp 2d 209 [E!D N Y  

20011). 

Tlic cvidciicc suhmitted by plaintiff, as well as rlcfcndants’ admissions, 

deriionstratc that Distex has had purposeful and continuing activity within thc state oi‘ New .York. 

Distcx conducts business in New York through its sales office a1 745 Fifth Avenue, and cnlploys 

New York  salespeople to sell the Biiralielt Brand. The existence o f n  sales olficc and cmployces 
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in this state clearly demonstrates an intent to lake advantage of the benefits and protcctions of 

Ncw York laws or1 a continuous and systematic basis so as to create a constructive “presence” 

within this Statc (SCC c.g. Oral-R Laboratorics, Inc. v Mi-Lor Corp., 61 1 V Supp 400 [XI NY 

19851 [coiporation’s presence in New York was sufficiciitly coiitinuous and substantial to 

warrant cxcrcisc ofjurisdiction pursuant to CPLR 30 1, where principal shareholdcr, national 

sales manager and vice-president iiiaiiitaiiicd pcii~iaiiciit office in New Y ork]; Lloris Trading 

Corp. v S.S. Union Enterprise, 406 F Supp 1093 [ SD N Y  19761 [whcre dcfendant maintained 

New York “sales office” which pcrformcd sales and public rclations activities in New York on 

regular- basis, such regiilar and systematic activities were sufficient to cstablish that defendant 

was “doing business” in Ncw York, and subject to pcrsonal jurisdiction under CPLR 3011; 

Agency, Inc. v Heltel Broadcasting Corp., 56 AD2d 7 5 8  [ 1 st Dcpt I9771 [court had personal 

jurisdiction over defendant, pursuant to CPLR 30 I , whcre dcfendant was doing business through 

its agciit who had an office in New York]; Vantage Steamshii:, Coq). v Rachcl V. Steamship 

Gorp., 3 1 AD2d 518 [ 1“ Dept 19681, 

“salcs dircctor” for the castern seaboard and Canada maintained his officc in New York, which 

was his homc basc, was engaged in suflicient activities in New York to confer jurisdiction over 

the corporation]). 

. .  

25 NY2d 984 [ 19691 [Alabama corporation, wliosc 

Indeed, defendants adrnit that Distcx maintains an office and a placc ofbusincss 

in Ncw York (see Bal-akett Aff:, 7 8). “Bascd upon this admission, this court finds that [I)islcx] 

is ‘doing business’ in New York for the purposcs of satisfying CPLR 301 and that [Distex’s] 

contacts with Ncw Yoi-k arc sufticiunt to satisfy thc requirements of due proccss” (GMACI 

Con-iincrcid I.Ycdit, LLC v Dillard 1)epartment Stores, Inc., 198 FRD 402, 406 [SI) NY 20011). 
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Moreover, pursuant to CPLR 31 1, Distcx was propcrly served with the sLimrnons 

and complaint, as tlic process servcr pcrsonally scrved them on an agent of Distcx at Distex’s 

olfice in  Ncw York (m Super Aff., Ex11 B). 

Ilarakctt is also subjcct to the jurisdiction of this court bccausc lic has a 

“presencc” in this jurisdictioii through his coniplcte doniinion and control over Distcx. Undcr 

Ncw York law, “individual corporate ofiicers may be subjcct to jurisdiction in New York if it is 

eslablislzcd that thc corporation is acting a s  their agent here” (Kinctic Instninicnts, Inc. v Larcs, 

802 F Supp 976, 984 [SD N Y  19921; accord Mende v Milestone Tech., Inc., 269 F Supp 2d 246, 

supra). The party asscr-ting jurisdiction must cstablish that the corporation actcd “with tlic 

luiowlcdgc and consent of the officer and the officer must liavc cxcrcised control ovcr the 

corporation in the transaction” (d. j .  

11 is undisputed that Barakctt is thc sole owner, sole director and “Cliairiiian of the 

Board” of Distex and thc company’s brand of men’s apparel bears his name. From the inception 

of thc company, he has exercised coinpletc dominion and control over Distex. To the outside 

world, nistcx is kIiown as “Robert Barakett.” As such, nistcx is clcarly acting as Bardkell’s 

agent, arid hc is subjcct to personal jurisdiction in this state (see id.). 

In addition, 011 Scptcm bcr IS, 2004, timely service of thc sutmioris and complaint 

was rnadc on Barakett, pursuant to CPLR 308 (41, by affixing a true copy to each door of 745 

Fifth Avenue, and by niaIling it to 745 Fifth Avenue, his achid place of business (G Su.pcr Aff., 

Exh Bj. 

Furthermore, although dcfcndants argue that, even if llicy transacted any business 

in New York, such business had nothing to do with plaintiffs claiiiis, C.:PI,R 301 confcrs gciitxil 
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jurisdiction ovcr any forcign corporation “doing business” within tlic jurisdiction, regardless of 

wbcthcr the cause of action arises out of that transaction or business (Landoil Resources Corp. v 

Alexander & Alexniidcr Services, Inc., 77 NY2d 28, supra). Thus, a corporate defendant that 

meets the rcquircments of the “doing business" tcst is subject to in persoriaiii jurisdiction for :my 

and all claims, regardless 01 whctlicr they have any relationship to tlic dcfcndant’s New Y ork 

activity (Laufer v Osi.row, 55 NY2d 305, supra). 

Defendants also argue that, even ifjurisdiction is found to exist in  this case, this 

action mtist, nevertheless, be disiiiisscd 011 the basis of forum lion convcniens, because all of’ the 

relevant documents and witncsses to the transactions at issuc in plaintiff’s causes of actioii arc 

locatcd in Canada. 

It is wcll scttlcd that New York courts “nccd not entertain causes of action lacking 

a substantial nexus with New York” (Martin v Mieth, 35 NY2d 414, 418 [ I  9741). The doctrine 

offomm non conveniens, codiiicd in  CPLR 327 (a), “pelinits a court to stay or disniiss such 

actions where it is cktciiniiied tlint ttic action, although jurisdictionally sound, would bc bcttcr 

adjudicated elsewhere” (Islamic Republic of Tran v Pahlavi, 62 NY2d 474, 478-479 [ 19841, 

denied, 469 US I I O X  [ I9851 j. ‘The central focus of the forum non coriveniens inquiry is to 

ciisiire that trial will be convenicnt, and will best serve the crids ofjustice (E Piper Aircraf Clo .  

v Rcyno, 454 US 235 [1981]; Chpital Chrrencv Exch., N.V. v National Westminstcr Bank PLC, 

155 F3d 603 [2d Clir 1.99Q ceri dcnicd 526 US 1067 11 999]). If thc balance of coiivcniciiccs 

indicates that trial in plaintifl‘s clioscn forum would be unnecessarily burdensome for tlic 

dcfcndant or the court, then dismissal is proper (see id.). 

New York courts consider the availability of an adequate altcrnative fortmi and 
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certain other private and public iiitcrcst fxtors  when evaluating New York’s nexus to a particular 

action, aiid dcciding whether to dismiss an action on the ground of forum 11011 conveniens 

(Islamic Republic of Iran v I’ahlavi, 62 NY2d 474, supra). The burden is on the dcfcridant 

challengiiig tlic fonini to demonstrate the relevant private or public interest factors which militate 

against accepting tlic litigation (id; I Iighmte Picturcs, Inc. v De Paul, 153 AD2d 126 [ I  st Dept 

19901). Altliough not every factor is necessarily articulated in cvery case, collectively, the courts 

consider and halance the following factors in  dctcrmining an application for dismissal based on 

forum lion convcniens: existcnce of an adequatc alternative foniin; situs of thc ~inderlying 

transaction; residcncy of the partics; the potential hardship to thc dcfendant; location of 

documents; tlic location of a majority of tbc witnesses; and the burden o n  New York courts (see 

Islaniic Renublic oPTran v I’ahlavi, 62 NY2d 474, supra; World Point Trading PTE, Ltd. v 

Credito Italiaiio, 225 AD2d I53 [ I ”  Lkpt 19961; Evdokias v Oppcnheimcr, 123 AD2d 598 [2d 

Dept 19861). A inotion to dismiss on the ground of forum noli convenicns is subjcct to thc 

discrction of the trial court, and no onc factor is controlling (Islamic I b u b l i c  of Iran v Pahlavi, 

62 NY2d 474, supra; see also In rc New York City Asbestos litigation, 239 AD2d 303 [ l”  Dept 

19971). 

Dcfendants’ motion to disiniss the action on the ground of forum lion conveniens 

is denied, as dcfendants havc failed to satisfy their hcavy burden of demonstrating that New York 

is not a convcnient h r u m  for this action (see Shin-l?tsu Chein. Co., Ltd. v 3033 ICIU Bank I,td., 

9 AD3d 171 [ I ”  Lkpt 20041). 

A bal;lncing o f  thc equities clcar-ly establishcs that New York is an appropriate 

forum for this action. First, there is a substantial iicxiis between this action and New York. In 
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direct contrast to their dismissal request, defendants concede in their RJJ that this matter is 

rclated to the Prior Action, which is cuireiitly pending in this court (see Super Aff., Exh C). 

TIIUS, both defendants in this case - Distcx and Barakett - are already litigating a rclated action 

in this court. Moreover, plaintifh allege that tlic trarisfcr underlying the iirst [our causes o f  

action in the coiiiplaiiit is in responsc to the Prior Action, in an efLoi-t by Barakett to make his 

company judgnicii t proof. 

Additionally, significant discovery has alrcady been taken in tlic Prior Action, a d  

great time and expense has been cxhaustcd in the prosecution of that niattcr. The same attorneys 

are prcscntly handling both actions. Iiidecd, plaintiff asscrts that it has obtaiiicd almost all of tlic 

cvidence to support the allegatioiis in the present complaint through discovery in the Prior 

Action, including docunmllary cvidcncc and Barakett’s deposition testimony relating to Distex’s 

capitalization, financing and the loan repayments that foim [lie basis of the fifth through sixteenth 

causes of action. Thcrc is thus 1 1 0  reason to dismiss this action in favor of a Canadian forum. 

Def‘ciidants have also f d e d  to make any showing that retention of this action 

would unduly burden New York courts. Thc Prior Action is a related, pending action betwecii 

plaintiffaand Distcx and Barakett, in whicli Ncw York law is being applicd. Here, too, it is likcly 

that the applicable law for thc tirst 16 causes of‘ action allcging fraudulent transfcrs will bc the 

New York DCL. 

Finally, even though dcfcndants are locatcd i n  Canada, any potentia hardship 011 

defendants is greatly minimized, because defendants have alrcady conccded jurisdiction in thc 

I’rior Action, and have providcd most of‘the relevant documcnts and other discovcry that plaintiff 

riccds in this action. Bnrakett, who has knowledge of‘ a11 of’tlie transactions and acts relating to 
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cach cause oLactioii, has bccn litigating the Prior Action for more than a year, and hc travels to 

New York sevcral tinics a ycar for business. Hc has already appeared for a deposition in New 

York, and has already exchanged thousands of documents with plaintid 

Accordingly, a balancing of thc cquities der-nonstratcs that New York is an 

appropriate foiurn, and that n o  superior fonirii for this matter exists. ‘I’hereforc, defendants’ 

motion to distniss oil forum no11 convenicns grounds is deriicd. 

i)eLendanls also rcquest, in their motion papers, that tlic scvcnteenth cause of‘ 

action be disniisscd for failure to statc a cause of action. This rcquest for relicf is denied. I[ 

would be procedurally improper for this court to dismiss the scvcnteenth cause of action, as 

defendants hilecl to iiicludc this request for rclicf in their Noticc of Motion (s CI’LK 22 I4 [a]; 

Arriagn v Michael Lath Co., 233 AD2d 244 [ l ”  Dcpt 19961 [as plahtiffs failed to formally aiid 

spccifically demand i n  iioticc of motion that counterclaims bc stricken, the trial court did not en- 

in dcnying such rclicf]). 

Plaintiffs cross motion for- jurisdictional discovcry is denied as moot. 

The court has considered the remaining claims, and iirids tlicni to be without nicrit. 

Accordingly, both motions aiid the cross motioii arc denied. 

ilated: March 6, 2006 
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