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Motion seqguence numbers 004 and 005 are consolidated fof
disposition.

Tn motion sequence number 004, plainLiff llerbert Peinberyg
moves, pursuant Lo CPLR 3212, for summary judgment on his
complaint, and the award of appropriate damages or,
alternatively, to have Lhis matter set down Lor an inquest as to
damage:s .

In motior scguence number 005, defeondants move L[or summary
Judgment dismissing plaintiff s complaint.

BACKGROUND

The instant action arose oull of four investments and/or

lToans thal were made, during 1986, by plaintiff reinberg and

oLher investors/lenders, to non-party William LevillL and business
centitles controlled by him. The (our transactions are identilled
as (1) the Tropic A:-BS('_)C.'T'at.C}S/LuEJ. Collline transaction, (2) Lhe

Final 1999 Payment due Tropic Associates

(Lormerly, the Donnally

Trust), (3) the Henderson & Bodwell Lien and OlLher Loans, and (4)
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Lhe Lovitt Promisgsory Notes. These transacbtions allegedly were

initiated Lo assist Levitt, a well known former real estato
developer, whe had f[allen on hard times. Feinberg alleges Lhal
all four transactions were designed, promoted and handled Lhrough
defendant J. Stanley Shaw, Feinberg's then close [riend and
attorney. AL Lhe time, Levitt also was a cliont of Shaw's law
Firm, a co-defendant in this action. It is also alleged Bhat
Shaw and Feinberqg, a2 successful businessman and priveale invoeslor,
had been co-voenturers on a nunber of business Lnveslmenls.

Foeinberg alleges that he was delrauded by Shaw, who
allegedly misrcepresented the facts and Lerms of these four
Lransactions in order to induce plaintill to Toan moncy to
Levitt, and/or invest in certain Levitl-controlled entiticos,
Plainlill alleges that, when Lhesce lToans/investmenls were repald,
Shaw diverted and/or withheld money due Feinberg for Shaw’'s owl
use, or the use of hisg law fivm, and that Lhe deflendant law fiirm,
and ity partners, participated and benefitled from Shaw’s
wrongdoing, Plaintiff additionally alleges that Shaw has neovoer
fully or accurately accounted Lo plaintiff for any of these Lout
Lransact ions, and that despite his diligent ellorts Lo find out
the {rue circumstances of his investments, he did not learn of
defendanls’ deception and fraud until March 2000.

Tn February 2001, plaintiff commenced tho @natant action

asserling causes ol action for fraud against Shaw, and causes of
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action for breach of fiduciary duty and unjust cnrichment agalnst
all of theo defondants. The complaint also soughl an accountirg,
injunclive reliel, and a constructive trust.

Proviously, in April 2001, defendanls moved Lo dismiss khe
complaint against the John Doe Law Partners | X, pursuant to CPLR
3016 (b)), and againzt all defendants on statule of limitations
grounds, pursuant to CPTR 32711 (a) (b). By order dated Decomboer
19, 2001, this court (lLebedelf, J.) denied delendants’ motior,
finding that the circumstances constituting the wrong against the
unnamed partners were set forth in sufficient detail, and that
defondants had not met their burden of establishing that the Llime
in which to sue had cxpired. That declision subsecquontly was
affirmed by Lhe Mirst Departmenl: by decision datced Octobor 21,

2002 (gce Feinberg v Shaw, 298 aD2d 272 [17 Depl 20021).

Mcanwhile, in March 2002, plaintiff moved fLor an ordoer o
remove Shaw, and Lo appoint plaintitf, as the trustee of Tropic
Associates (Uroplc), a partnership that had been formed in 1986
for the purpose of invesling or channeling loan moncy to Levill.
Plaintiff also sought an order cnjoining Shaw [rom disposing of
Tropic’'s assets, requiring an accounbtling, and requiring the
production of all records and documents.  Shaw cross-moved for
gummary Judgment dismissing the complaint .

In an order dated July 12, 2002, this court (Lebedell, J.)

denied delendanls’ cross motion Lo dismiss the complalint in it

)
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enlirely, [inding factual issues regarding whether defendants had
properly accounted to plaintiff with rcspect to these four
trangactions.  The court granted plaintiffs’ molion Lo the oxtonnk
that it sought discovery and inspection ol delendants’ books and
records pertaining to these transactions.  The courl also
directed defendants to proparc and scrve a long accounting
concerning the transacltions raised in Lhe complaint, and referred
the issue of the long accounting to a Special Releree Lo hear and
dotormine.  CThe reomainder ol the acltlion was held in abevance
pending Lhe hearing and determinalion ol Lhe Special Referee.
Defendants served and [iled their long accounbing on
Seplember 23, 2002, and plainlill served and filed hig objcctions
thoreto on Octoboar 15, 2002, PFollowing extensive discovery, tThe
partics requested and were granbod permission Lo file the instant
summary Jjudgnent motions based on the evidence discerned
subscqueont to defendants’ prior summary judgmernt molion.
Plaint il now moves [or summary Jjudgmnent against defendants Lor
amounts, totaling $2,220,74%.00, that he claims are still due on
all four transactions. Defondants move for summary judgment
dismigsing the complaint, on thoe grounds that Lhe evidentiary
record eslablishes thal plaintlifll has received all sums duc to
him with rospoct to the transactions at issue and, in any evenl,

plaintifl’s claims are barred by the applicable slalutes of

limilalion.
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DISCUSSION

A motion for summary Judgment will be granted only where the
movant: has made “a prima facie showing of entitlement to judgment
as a matloer of law, Lendering sufticient ovidence to eliminate

any material lssues of fact Lrom Lhe case” (Winegrad v New Yorhk

Univ. Med. Ctr., 64 NY2d 851, 853 [1985]). Once the movant has

madc such a showing, the party opposing the motion has the burdon
of producing evidentiary [acls sulliclient to raisce triable issues

of ftact (see Zuckerman v City of Now York, 49 NYZd 557 [19801]).

Bocause 1ssuce finding rather than issue delermination is koy,
summary Jjudgment will not be granted 1f there i1s any doubt as to
the existence of a triable lssue, or where such an issuc 18 even

arguable (Sillnan v Twenlieth Cenlury - Fox Film Corp., 3 NY2d 395

[195%7]) .

1. The Tropic Assoclates/La Colline Tranzaction

Feinberg alleges that, in June 1986, he was induccd by Shaw
to partlicipale 1n what Shaw had represented was to be a Sl
million loan to Levitt, with plaintiff and Shaw each to

contribute $375,000.00, and anolLher party to contributo

$250,000.00. "The loan allegedly was to be made through Tropilc,
and was Lo be secured by certain real property owned by Levitt,
known as La Colline.

The record reflects that on Junc 12, 1986, Tropic execubod

an agreement with International Community Corporalion (TICC), the
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Levitt-controlled entity that allegedly was to receive the loan,
setting forth the details of a $1 million transaction (Felinberg
Aff ., Iixh. D). The agrecment was signed by Feinberg, on behalf

of Tropic (id.). However, allhough allegedly unbeknownst Lo

Foeinberg at the time, the amount of the loan Lhat Troplce aclually
made Lo ICC was only $825,000.00, of which $375%,000.00 was

o

contributed by plainlifll and, at most, only $200,000.00 was
conlribuled by Shaw.'

Tn 1987, TLovict found a buyer for La Colline. AL the Lime,
Tropic allegedly was due a total of $1,324,125.00 on the loan
secured by that property. Apparently, howoever, thoe Now York
State Attorney General also had held judgments and Tiens against
Levitt, and had commenced suil to recover the monies from Levill
and LCC in Nassau County Supreme Court. In a stipulation and
scttloment, allegedly entered on Qatober 7, 1987, ''ropic’s olaim
agalnst the procceds of the La Colline sale was sellled in Lhat
suit for a total of $1.2 million, pavable pursuant to a $2.5
million purchase money mortgage o be received at thoe alosing

(¢ee Shaw Affirm., Fxh T:13) ¢

'IL appears that an amended agreement evidencing this
reduced amount was prepared by Shaw and signoed by Levil U/ICC on
Junc 12, 1986; however, no one signed this agreoment on behall of
Tropic (Feinberg ALL., Exh. G).

"The stipulation and settlement provided that defendant. law
firm would roeceive a maximum of 51,150,000.00 from the purchase
money mortgagoe, Tropic would receive a maximum of $§1,200,000.00,
and Lhe Altorney General would rcceive the remaining $150,000.00

_(_')_
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The record reflects that between January 1988 and March
1989, Peinberg reocoived a total of $102,308.72 1n inlerest on
that purchase noncey mortgage, based on his alleged 45.45% share
of Tropic’s %825,000.00 Toan (id., lixh., 1:14). “The purchase
noney mortgage allegedly was paid in [ull in June 1989.
Thercatter, Foilnberg reccived the return of his principal, in the
amount of $375,000.00, plus additional interest in thc amount of

212,831,716, in two scquentially numberced choecks, dated January 41,

:

1990 (1d., bxh. 1:716), However, nonce of the profit derived from

the 1.2 million in proceeds from the purchase money mortgago wads
digstributed to Feinberg.

According to Shaw, there was no profit to be distributed
bhecause Tevill owed defendant lTaw frirm 5800,000 1n legal fees
willl respect to olher matters, and Lhe law Lirm allegedly had a
sccurity agrecuent Lhat granted them priority over any profits
arising out of Tropic’'s loan. Plaintitf disputecs the validity of
Lhis security agreement, of which he claims he was never
inlormad.  In the decigion denying delendant s’ prior summary
Jjudgment motion, this court found issues of fact in this regard,
as the evideonce showed that Tropic had not bhecn a signatory to
the security agrecment, and there was no ovidence that. defendanls
had disclosed, or Lhat plaintiff was aware, of the gsecurity

adreementc or any law firm priority to the profits due Tropic.

from that purchasc moncy mortgage (id., 9 6).

_7-
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Defendants argue that their instant motion for summary
Judgmenl dismissing this part of plaintifi{’s claim, as time-
barred, should be granted because the documenlary evidence now
establishes that (1) plaintiff became aware, no laLer Lhan 1989,
thalt delendant. law firm had a security interest in, and a
priority to, any profits due Tropic from the La Collinc SSLQ; and
(2) plaincill’'s claims relating to the Troplic loan arose no laler
Lhan January 1990, when Feinberyg received thoe roturn of hisg
principal, but no profils.

™ his molion for summary judgment, plalntill now seeks his
share of the prolits that he alleges defendants Limproperly
divertad from Tropic to pay Lovitt’s legal [ees, plus inlerest
from January 1990. Plainlill contends that the documentary
evidence and sworn Leslimony establish an unbroken, documenlecd
pattern of misrepresentation, conccalment, and misappropriation
ot these [unds by Shaw that conlinues to this day, and
suflliciently cstablishes his claims for fraud, brecach of
Liduciary duty, unjust enrichment, and for the imposition of a
constructive Lrust.

Additionally, plaintiff now claims that he ig actually
entitlad to a 51.72% share of all interest and proceeds of the
purchase money mortgage, and nolt the 4%.45% share calculated by
dofendants, as this was his true percentage owncership of the

Tropic loan. Plaintiff conlends that he only Jjust Tearncd,

8
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during discovery, that s$100,000 of Tropic’'s $825,000.00 loan had

been disbursed to defendant law firm (s Feinberg AfE£., Lxh. L)
therefore, plaintitfl argues, the total amount of that loan, and
Shaw' s personal contribution thereto, should have beon reduced by
5100,000.00, and all interest payments and distributions should
have boon calculated based on Feinberg’'s &375,000.00 contribution
o a loan of «725,000.00.

Insofar as defendants scck dismizgal of this portion of
plaintiff’s complaint, based upon plaintiff’'s alleged prior
knowtedge of their priority lien in the proceeds of the La
Colline sale, the motion is deonied. Detfendants contend that
plaintiff knew, or should have known, of their purported securlly
intocrest based on (1) Lhe reference to a sccurity intercst that
was contained in T 10 (¢) of Lhe Tvopic Agreement, which was 1 ead
and signed by Feinboerg on behalf of Tropic, on June 12, 1986
(Shaw Affirm., Exh. [: 6); (2) three UCC-1 financling statoment.s
Liled with the Nasszauw County Clerk’s ofllice on March 4, 1987,
pursuant to which defendants allege that they perfccted their
security interest in the proceeds of the TLa Colline salc (id.,
xh. T: 11); and (3) a reference to a security interest contalned
In an eoxhibit that wag attached to the complaint that Levibl had
filed against Tropic, Shaw, and Shaw’s law firm in Nassau County

Suprome Court (the Tropic Sull), and that was scrvad on Feinborg

9




in May 1989 (id., Exhs. L and M) .°
lowever, contrary to defendants’ conlentlons, this

docunerilary evidence does nobt unequivocally establish that
plaintilf was aware, by no later than May 1989, that delfendant
law firm posscsessed a security intercst and priorily lien in the
proceeds of the Tropic loan, for payment of Lovitt’s past due
allLorneys’ lees. ‘The evidence shows that the purported securily
agroeement betweoen Levitt and delendanl law [lrm, upon which
cdefendants base thelr defonse, was not signed unlil April 1987,
after oxoeocuticon of the June 12, 1986 Troplce agreement, and aftoer
delendanls allegedly filed their three UCC-1 financing statemenls

Exh. I:10). Additionally, the three UCC-1 Linancing
staltemenls make relerence only Lo an April 16, 198b securily
agreensnl neade In conneclion wilh a $2 million loan; that Toan
agreement makes no reference Lo allorneys’ fees allegedly due
defendant law firm (gee id., Exh. I:1). ‘“The eoxhibit attached to
Lovitt’s complaint in the Tropic Suill makes relerence to tho
liens of several creditors, including once in favor ol delendant
law firm, but docs not detaill or indicate any priority among Ghe
competing liens (sce id., Bxh.o N).  Thus, none of thesce docunenls
clearly cstablish that PFPeinberg had nolice, by no latcer than

1989, of a particular securily inlerest in favor of defendants,

‘In the Tropic Suit, Levitt had claimed, inler alia, that
the Tropic loan was usurious (id.).

-10-




or that delendants held a priority lien on the profits of the
Troplic loan.

Never Lheless, as dssues of fact romain with respect Lo
whelher plaintiff s claims with respect to this transaction aroe
Lime-barred, bolh plaintiff‘s and deofendants’ motions for summary
judgment will be denicd. 2 cause of actlon seeking Lo recover
damages for unjust cnrichment and to impose a constructive trust
maskh be brought within six-years of the occurrence of the allogoc
wrongful act giving rise to a duty of restitution (gce CPLR 213

I11; Congregation Yetev Lev D'Satmar, Inc. v 26 Adar N.B. Corp.,

192 AD2d 01 [29 Dept 1993]). Causes of aclion for fraud must be
brought within six yvears of the commission ol the allecged fraud,
or within two years of the actual or imputed disgcovery of the

Laclys supporlting a cause of action, whichever 1a longer (CPLE 203

[¢r] and 213 [£]; Rosgstuca Holdings, Ltd. v Polo, 231 AD2A 402 [18L

Depl 1996]; K&io Y'rading & Shipping, Inc. v Radmar Trading Corp.,
174 an2d 346 [zt Dept 1991]1). Claims for brecach of fiduciary
dury fall under either a threc-year or six-year limilatlion period
(depending on Lhe nature of Lhe reliel soughl) (Yatler v Willian

Morris Agency, Tne., 256 ADZ2d 260 [15T Dept 19981), or within two

vears from date of discovery (Hammond v Reichbach, 232 Ab2d 2541

(150 pDept 19961) . Gencrally, an inquiry as to the time that
plaintifl could, with reasonable diligence, have discovered a

fraud or breach ol [iduciary duty 1is a mixed question of law and




fact and turns upon whether a person of ordinary intelligence
possessed knowledge of facts from which the [raud could be

recasonably inlerred (Ghandour v Shearson Lebman Bros. Inc., 213

aD2d 304 | 18C Deplt], lv denled 86 Ny2d 710 [19949]) .

Defendants argue thal plaintiff knew, or should have known,
no latcr than January 1990, when the proceeds of the purchase
money morlygage were dishursed, that the protfit he now claimg ig
due him was ool distributed to Tropic investors,  Specifically,
delendants contond that (1) Feinboerg knew by no latcer than May
1989, when he received Levittb’s original complaint in the Tropic
Suit, that only $825,000 1n loan money had actually boen romittod
Lo Levilily, and not the $1 million initially proposed; and (2)
Feinberg knew by no later than Decomber 1989, when Lovitt’s
amended complaint. in the Tropic Suilt was filed and scorved, that
shaw had received al least $1.2 million in proceeds from Lhe
purchase money mortgage, 1in repayment of the Tropic loan,
cevincing a profit of $375,000.00.

However, although plaintiff has acknowlcdged roceiving and
scanning the original complainl. fi1led in Lhe Tropic Suil, in May
1989, he now alleges that he was not scrved, or docs not 1recal l
boing scrved, the amended complalnt in that acllion (Felnberg

Reply Aff., 9 20). Plaintiff noltes Lhal. the allegallons as Lo

both the fact and amount of the actual disbursement of procecds

were alleged only in the amended complaint.. Allhough, during Lhe
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Ll

courze of this litigation, plaintiff’s pogsition appears to have
variced on whether he may have received the awended complaint (see
Shaw Affirm., Exh. K, at 229), lssues ol credibllily generally

cannol, bhe detoermined on a motion for summary judgment (Yawicoi

v o Blancato, 267 ADZd 152 [1% Dept 1999); see also 8.7, Capelin

Assoc., Inc., v Globe Mfg., Corp., 34 NY2d 338 [1974]). As Lho

evidentiary record does not conclusively resolve the issue of
whoen plaintiff knew, or should have known, Lhat Lhere was a
prolit from this transaction that was never distributed, both
notions for summary judgment must be denied.

However, to the extent that Feinberg now claims that he 1a
entitled to a larger, 51.72% share of Lthe interest and proceecds
ol Lhe purchase moncy mortgage, and not thoe 4bH.45% sharoe that weas
caloulaled by defendants, this portion of his claim cannot stood.
he documentary ovidence establishcos that Levitt approved the
disbursement: of $100,000.00 to defendant law firm from the
S825,000.00 ho received pursuant to the Tropic loan (Shaw
AlLlirm., Exh. N). In any event, [Feinberqg acknowledges that he
was served with the original complaint filed by Levitt in thoe
Troplic Suilt 1n May 1989, and had, at the very least, scanned
Lhrough and roead parts of that complaint before, allecgedly,
scending 1t on Lo Shaw. In Lhat original complaint, Levill
specifically alleged that he received only $825,000.00, and not

41 million in loan proceeds from Tropic, and Lhat defendant law

"
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v

A

" Lirm had “convertoed” $100,000.00 of that amount for Lheir own
uses (see Feinberg Reply Aff., Exh. WW). Since a plaintiff may
not shut his or her eyes to facts which call Lor ilnvestlgal lonl
819 [1999]), rFeinberg’s attempt to seek a larger share ol Lhe
interest and proceeds ol the purchase moncy mortgage bascd on hig
allegedly recont discovery of Lthe $100,000.00 disbursoment to

clelendanl law Lirm, would bhe time-barred.

2. The Final 1999 Paymenl due 1ropic (formerly, the Donnelly

Trust
Following the settlement of the Attorney General’'s action,

Tropic still mainlLained a clalm against Leovitt/TCC for

[R]

S124,125.00, Lhe difference between its claim ol $1,324,125.00
and the £1.2 million gsettlement:. 7This remaining claim was lator
sottled on March 31, 1992, as part of lLoevitt's Tropic Sult (soee
Shaw Affirm., Exh. 18). Specifically, pursuant to a Stipulation
oll Settlement in that action, Troplce’'s claim, in the approximale
amount of $124,000,00, along with a separate claim by defendant

laow (irm, in the amount of $170,000.00, woeroe bhoth scottled for a

maximuam amount ol $260,000.00 (1d.). Under the teorms of the

seltloment, this amount wags to be paid out of any roemaing of i
Crust that had been created for the benelil ol Edward Donnelly,
anolher creditor ot ICC,

Tt 1y undisputed that the monies due Tropic and defeondant
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law firm wore received by Shaw on December 2, 1999. The parlies
also appear to agree that Tropic is entiltled Lo approximately
5109, 665,00, comprising 1ts sharoe of thoese proceeds.  These [unds
have yot to bo disbursed.

Plaintiff now seeks summary judgment awarding him b51,72% of
the amount due Tropic, along with intercst from January 11, 1990
(e Feinberg Aff ., Exh. 88). AlLhough defendants acknowledye
that plaintifll 1s entitled to hig share of Lhese funds, Lhey
suggesl Lhal Lhese funds could not have been disbursed earlier
bocause Donnelly had initiated litigation regarding Tropic’s
sharce of the Donnelly Trust, which was not dismissed until April
2001, by which time, plainciff had commenced Lhe instant suil.

The record indicates, however, that thoe Donncl ly action was
not comnenced until seven monbths aller defendants roceived the
funds Lrom the Donnelly Trust (gee Shaw ALlirm., Ixh. 1: 20), and
delendants have failed to ecstablish Lhal they were olherwise
prevenled Lrom promptly disbursing those funds.  Accordingly,
plaintiifis’ molion for summary judgment will be granted to thoe

o

oxteont of awarding plaintiff 45.45% of any amount duc Tropic,

; pnlus intercest from December 2, 1999, Lhe date when the funds were
recelived by defendants,

3. Henderson & Bodwell Liens and Other Toan Transactions

In July 1986, Shaw allcgedly approached Leinberg about

lending addilional money Lo Loevitt/ICC, and purchasing certaln




mechanics liers, valued at $392,902.00, that had becen placed on
TCC e property in lMlorida by an cengincering firm known as
Nenderason & Bodwell .  The record eslablishes thatt on July 21,
1986, plaintiff sent defendant law Lirm a check Lor $105,000.00
(see leinberg Aff., Exh. X). Plaintiflffl alleges Lhalt he
underslood (hat this money was to be used to purchase a half
interest i1n a $210,000 loan to boe made to TCU/T.ovitt. In feacl,,
however, on July 23, 1986, Leviti/ICC and PFeinbery signed an
agreement. whereby Feinberg loaned ICC the gum of $100,000.00, for
which Levitl executed a Note on bcehalf of ICC, and oxerciscd an
opt.ion to purchase once percent of Levitt’s limited partnership

Inlerest in cerlain property in lorida for &5,000.00 (1d., bxhes.

Y & “). Shortly thereafter, by check daled July 24, 1986, Shaw
purchased half of plaintiff’s loan and limited partnership

intereal for $52,500.00, (id., Ixhs. AA and BR) .

The record shows that on Oclober 10, 1986, Feinberg sent

another $100,000.00 check to delendant law birm (id., FExh. CC),
which he alleges he understood wags to be used as a firslh payment
Lo putchase Lhe Honderson & Bodwell Tieng For 5200, 000.

Plaintiflf contends, however, Lhal this money was not used Lor Lus
intended purposce, but was also lent by Shaw to Leoevitt/TCC, for
which rFeinberg allegedly received an assignment of proceed:s,
datved July 28, 1986, referencing a promissory nobe worlh

S110,000.00 (see 1d. Exh. EE, i and GQ).

-16-
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. appcears Lhat the Henderson & Bodwell Licns subsequenlly
were purchased Lor a Lolal consideration of $200,000.00 (Feinberg
Aff., Exh. II). AlLhough Foinberg admittedly did not advance
the $200,000.00 used for that purpose, he neverthelesa alloges
that he became Lhe sole owner of the licng, because the
Assigrment ol Mechanics Liens, dalted November 6, 1986, named
Feinberg as the sole assignee (id.) . Other documentary evidenco
connectod with this transaction shows that, proevious to Lhis
assignment, on Octobor 28, 1986, Foinberg executed a releasce, in
which he declared the Henderson & Bodwell Tiens [ully satisliod
and released the property described thercin (Feinberg Aff., LExh
KK). On that same date, Feinberg also exccubted a satisfaction of
both the $100, 000 note that had been executed on July 23, 19406,
and of Lhe $110,000.00 assignment Lhat had beoon excouled on July

oy,
Y

3, 1986 (id.) . L exchange L[or these releases, on Novembor 114,
1986, Shaw received two checks, totaling 5607,407 .00, which wore
made oul. to Feinberg and defendant law f{irm, in the amounts of
5230,000.00 and $377,407.00, respectively (kxh. 00) .Y oAlL
parties agree Lhat these checks were reccived as the saltisfactlon

for Lhe ttwo loans and Henderson & Bodwell Licns.

The record shows Lhat plaintif{fl rcceived a Lotal of

Plaintifll contends that, originally, these two checks were
t.o have: becn made oul 1in his name alone, but that, and only ol
Shaw's insistence, thesce checks werce made out. Lo both Feinberg
and defendant law £itvm.

-17-
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$223,417.43 in return for his $150,000.00 investmenlt.” Shaw
conteonds that a total of $410,000.00 was advanced for the two
loans and liens by three investors: $150,000.00 from Felnberd;
$160,000.00 from Shaw, personally; and $100,000.00 from a Lhird
tnvestor.  Shaw now moves to dismiss Lhis portion of plaintifil s
complaint on Lhe ground thal Feinberg recoived his Full
nercoentage share of the Lotal return on his investmoent.

Plaintif’ disputes the existence of other investors, Mot ing
that there is no clear documentary evidence that catablishes that
anyone olse participated in Lhe loans or purchasec of the
Henderson & Bodwell liens. Plaintitl argues that, as all ol bthe
rolovant documents have only his name on Lhem, the funding {or
Lhe purchase ol the liens should be attributed solely Lo him,
even Lhough he was not the source of the $200,000.00. Thus,
plaintill conlends, he should have recelived all of Lhe
$377,107.00 check paid in satisfaction of the lien=, less thoe
$200,000.00 that actually was used Lo pay tor thom, plus
S177,500.00, or 75% of the $230,000.00 payment for the lodns.
Plaintiff now seeks this sum, lLotaling $349,907.00, minusg the
223, 417,43 he alrcady received from delendants, plus intorest

Irom November 14, 1986.

‘befondants conlend that, although Feinborg paid a Lotal of
5152,500.00 in making Lhe two loans, $2,500.00 of this amount was
uscd to purchasc an option in a transaction, not at igsue in Lhis
action: therefore, Feoinberg’s Lotal loan/investment wats only
$150,000.00.
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BoLh motions for summary judgment arc deniced.  Although
Feinberg’s nams2 was Lhe sole name to appear on the assignment of
Ticns, he admittedly advanced no additlconal money towards thoir
purchase . The partics have presented conflicting accounts as Lo
exactly who waz involved in, and who contributed what amounts to,
the transactions at issue. The documenlary evidence submitiod on
this motion does not resolve the issucs of fact in these
respects.  Accoordingly, as this court s unable Lo determine who
was entitled to gshare in the proceeds of these transactions, and
to what degree, both motions tor summary Jjudgment must be denied.

4. The Lovitt Promilssory Notos

Feinberg alleges that on December 10 and December 17, 1986,
he made, through Shaw, two $10,000.00 loans to Leviltl. These
loans arce cvidenced by two promissory notes pavable Lo Lhe order
of Feinberg and signed by Tevitt (Feinberg Aff., Bxh. QQ) .

Defendants argue that this parbt of plaintilf’s complaint
should bhe dismissed because both of these notes were payable Lo
Feinbervg individually, and there i1s no evidence thal defendant::
execcuted, cndorscd, or should be held legally liable [or thesco
notos.

Plaintiflf avers, however, that he never [orwardod any [unds
to Leoviot, oxcept through Shaw. Although in his complaint,
plaintilf alleged that Shaw had advised him that Lheso amount:s

would be repald as part of the “Williamsburg Lrancaction,” and
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that none of thesce amounts were repaid, plainlill now alleges
that Levitt’'s debts were to be paid as part ol the La Colline
closing, and that one of these notes was repaid on January 4,
1990, by a check drawn on defendant law firm (Feinberg ALL., Exh.
RR) . Plaintiff argues thatt this choeck is further proof that all
of his investmenls and repayment. were done through Shaw.

The scoquence nunber on Lhese checks, however, indicate that
tho January 4, 1990 check was, in fact, relatod to ropaymoent of
the Tropic loan, and nol Lo Lhe pavment of eithoeor of the
promissory notes,  Other than this check, plaintil{ has produced
no documentary evidence to conneclt: these notoes to defeondants,
much less ecstablish any obligation on Lhelr parl Lo repay Lhese
notes.  Unlike Lhe case with respect to cach of the prior
Lransactions, plaintiff has produced no checks which might show
that the funds for these notes were channeled Lhrough defendants.
Accordingly, this portion of plaintiff’'s claim will be dismissed
due Lo the lack of any documentary covidence which cstablishes any
obligation on the part ol delendants Lo repay promlssory noles

signed by Lovibgn.®

“Even if this court were Lo accepl plaintif[’s new
allegations as true, plaintiff’s c¢laim with respeact Lo Lhe ollier
promissory notoe would, arguably, be Lime barred. Plaintifll
consistently has alleged that bobth noles were o be paid Lrom Lhe
proceeds of the same transaction; however, plaintiff now alloegos
that he received payment for one, but not thoe other, promissory
notc upon the conclusion of Lhe La Colline transaction on January
4, 1590. I{, as plaintill has alleged, theso notos were to be
paid [rom the same transaction, plaintiff’s causcs of action with
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Miscellancous Matters

To the extent that this courtl declines to dismiss
plaintiff's ontire complainl, defendants again move Lor sammnary
Judegment to dismiss the complalint as asserted againsl the John
Doe law partness, on the ground that plaintiff has not identilied
any partner who allegedly participated in the allegod fraud or
breach of trust. This portion of defendanls’ motion will be
denied at this time, as there appears Lo be some ovidence
cstablicshing a connection bheltween at least once of the law partner

and these transactions, which is sufficient to ralse doubt as Lo

Hh
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the eoxistence of a triable issue o

Finally, in hig reply affidavit, plaintilf requests Lhal
this court dismiss defendants’ counterclaim for logal lees, on
Lhe ground thal. Lhey failed to address this issue.  Plaintifls
request, howover, which was not conlained in his original nollce
of motion or affidavit in support of the motion for summary
judgment, 1s not properly made for the first time in a reply
atfidavit, and is denied.

Accordingly, 1t 1s

ORDERED that plaintiff’s motion f[or summary judgmenl 1s

granted solely to the extent of gsevering and granling partial

roespecl. Lo the second note would have accrued no lator than
January 4, 1990, more than cloven yvears prior Lo commoncement ol
this action, when plaintiff became aware thal. only one of Lhe
notes was paid from the proceeds of the La Colline transacllon.

2]-




summary judgment in [avor of plaintifl, and against defondanls,
a5 to that porlion of his claim identified as the linal 1999
Payment. cduc Tropic Assoclates, and plaintiff is granlted judgnend
in Lhe amount of 4b5.45% of $109,66%.00 (the amount due ''ropic in
che abovementioned transaction), Logether with intcrest at Lho
slatulory rate from December 2, 1999, plus cosls arnd
dishursements to be taxed by Lhe Clerk of the Court upon
cubmission ol an appropriliate bill of costs, and Lhe Clerk o
directoed to enter judgment accordingly; and it iz further

ORDMRED that plaintilf’s motion for summary judgment 19
olhorwise denied; and it is further

ORDERED that defendants’ motion For summary judament 18
granted solely Lo the extent of scvering and dismissing that
portion ol plaintill’s causes of action identified as Lhe Teviti
Promissory Noles, and defendants’ motion for summary Judgment 13
otherwise i denied; and it is [urther

ORDERED [thaf the remainder of Lhie act.ion shall conlinue
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