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SIIEMtELL J. AS'ION, M.D., iiitlividuiilly, and 
s i i m i u u  J. ASTON, M.D., P.c., 

INIIKX N O .  605851/2001 

MOTION DA'I'I~: 

MOTJON SEQ. NO. onx 

MO'I'ION CAI,. N O .  

The following papers, numbered 1 to were read on this motion to/for 

PAPERS NUMBERED 

__ .. . . . . 

Answering Affidavits - Exhibits ,. ., -- i-. . - - I Notice of Motion/ Order t o  Show Cause - Affidavits - Exhibits 

Replying Affidavits - ~ _ -  

Cross-Motion: I_ I Yes 

Upon t h e  foregoing papers, it is 

ORDERED that the motion 
Order and Decision. 

No 

is decided in accordance with the accorncinying 

Dated: January 23, 2006 
~ _ - - - -  .. - -_ 
KARLA MOSKOWITZ J .  S. C. 
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Plaintill; 

-a g ai 17 s t - 

SHEIIRELI, J .  ASTON, M.D., individually; arid 
S J 1 ERIIDTJ, J .  AS‘I’ON, M.D., P.C., 

IiAllLh MOSICOWITZ, ,J.: 

‘The cowl previously sct h r t h  the facts of this case in the court’s decision and oi-dcr clatcd 

liily 26, 2002 and will repeat only thosc facts as arc necessary to t h i s  decision. ’I’his dispute 

ai-iscs ovcr n book about the plastic surgery process that ncvei- saw pblicatioii.  Plaintiff i i h i : )  

I ,oclte (“L,ockc”): author, and defcndant Shcrell 5. Aston, M.D. (“Aston”)? a cosmetic sur-gcon! 

allegedly cnlered into a collaboration agrccmcnt to writc a sell‘-liclp book on cosriiclic surgci-y to 

he tilled Thc C‘OSIIIE/~I . :  Surgery Bible. Lockc is suing clcfcndants Aston and Sheii-cll J .  As(oii, 

M.D.,  P.C. (“Ast.on, P.C.”) for breach OIcontr-act. By this motion (seqiicncc niimbcl- 008), 

C;I.I.ISC of action scclcing lost profits. 

DISCUSSION 

Chi  il motion for summary judgment, the coiu-t must view all cvideiicc and draw dl 

C‘orp., 153 h’132d 520, 521 [lst  Dcpl 1989]). 

Dcl‘cndants urguc lhat summary judgment is appropriate because: ( 1 )  p1aiiilil-r hils  to 
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demolistratc any cvidencc to support a certain calculation of lost profits aiicl (2) Ashn iievcr 

agreed to accept liability for lost profits in conncction with the collaboration agrccmcnt. 

In opposition, plairitiffargiies an issuc of fact exists as to wlictlicr lost prolits damages 

wcrc forcsccable and there are rcliablc fictors with which to measure lost profils. 

Loss of hilturc proiits ;is damages for brcach of contract arc recoverable when they arc 

liorcsccablc and are capable olmcasurement with reasonable certainty: 

Tlic rulc that damages must bc within the contemplation 01 tlic parties is B rule of 
hrcsccability. The party brcaching the contract is liable Ibr those risks Ibrcsccn 
or which sliould havc been foresecn at thc time the coiitract was iiiadc. ‘I’he 
breaching party nccd not have lbrcscen the breach itself, Iiowevcr, o r  the 
pr-ti-ticular way the loss canic about. it is only iiccessaiy that loss from a hi-cnch is 
foreseeable and probable. 

Nor[li LYu/cwi, 282 AD2d 702, 702 [2d Dcpt 20011 [lost opportunity to sell was “so 1-eiiiotc and 

un.forcsccablc ;is not to be in the contemplation of the parties at the time the contract was 

sigricd.”]). In addition, that daiiiages must be capable of measiircincnt with 1-casonably certain 

docs n o t  require absolute certainty or mathematical precision. (Asl ihid kf‘qt., 82 N Y 2 d  a( 403). 

I-Icrc, wlietlier the parties contemplated lost profits at the time of contracting so that losl 

prohIs were h-esccd?lc damages presents ail issuc of fact. The April 30, 2001 collaboration 

agrccmcnt refers lo “royalties” and “riioiiies to bccoiiic pyab le . ”  (SCT Affirm. of .Donna Mal-ie 

Werner, Exh. 1). It ;ilso pi-ovidcs that the parties would apportion the monies payablc to Loclie 

and Aston oii a 50/50 basis. Obviously, “royaltics” and “iiioiiics to become pay:hle” refer to 

pi:dits and tlicrefore raise an issuc of fact as to wlictlicr lhe parties contemplated lost profits in 

the event oc brcacli. 
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Furtlicr, plaintill r c h s  to discussions between the partics as to what proli ts they could 

expect li-om h e  sale oftlic book and that a potcntial appearance on tlic show Opr-lh could 

generate significant prolits. Thus, tlicrc is evidence in this record that lost profits were 

hi-csccable becartsc they were in the contemplation 01 tlic parties at the lime of cuntracting. 

Thcr-cfore, the courl cannot granl suiiimary judgmcnt to del‘endanls dismissing tlic claim lbr losl 

p ro li ts. 

Dekndant’s argumcnt that Aston did not spccifically accept liability for- lost pr-olits 

misconstrucs the law. Tlic tcst is not whelher tlic parlies contracled lo appoi-tioil losl prolits in 

the event or‘brcach (although parties arc free to do so). Katlicr, the test is whctl-icr lost prolits 

wcre in [lie coiitcniplalioii ol‘tlie pal-tics at the timc of contractiiig and, 11cnce, foi-csccable. 

With rcgards to the sccond 1-equircment, that damages bc rcasonably certain, dcfcndaiits 

claim that any calculation of lost profits would bc unduly speculative and plaintiff cannoi ixcovw 

losl prolits. In opposition, plaiiiti1l‘submils an cxpcrt affidavit from Todd SIi~istcr, a pai-tiicr i i i  

the literary agency fiiiii olZacliary Shustcr Hamisworth who provides a reasonable basis for 

calculnlioii of the lost prolits thal Lockc sccks. Shustcr lists a number of acccptcd and rcliablc 

lactors on which publislicrs, cditors, agents and otlicrs in the book hs iness  routinely rcly upon to 

deteimiiic liow many copics ;i hook will likely sell. IHc presents cvidence of Locke’s prcvioiis 

publication, Nips trtid Tucks ’ S L I C C ~ S S  and the mliiibcr of copics it sold. (s”c d s o  Dcposilion 

‘limscript of Diana Lockc, G4:12-65:4; 74: 17-75:6). Furtlicr, Shusler prcsents a hrcdcdowli 01‘ 

the total snlcs of the 4th Edition of Grabb 6r. Smith’s Plustic J’iirgcry, ;i textbook 011 cosmclic 

surgciy h i t  Aston edited previously. Hc iiscs the total sales of both parlies’ pi-cvioiis I~ciolcs ;is 

var-iahles io calculate l77e C‘usnletic Szqwy Hihle’s potcnlial levcl of SLICCCSS. 
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‘1’0 rcbiit Shustcr’s allidwit, defendants submit an expci-l ai‘lldavit from lenni fer Weis, an 

cxecutive editor at S1. Martin’s Press. Weis claims that, hecause thc parties’ publislicr iicvcr 

establislied vxiablcs such as publication datc and publishing twi and price, calculation or  lost 

p f i  ts is unccrtairi. Slic I‘urthcr concludcs that SIiListcr b~iscs his rinalysis 011 iiilicrcntly 

suhjcctivc criteria and cannot predict the book’s SLiccess 

Tlic partics’ competing cxpcrt affidavits prccludc sLininixy judgment becausc both :ire 

rcasonablc and prcvcnt tlic court from dctcrmining, as a miiltcr of law, whetl~cr llic lost profits 

arc spcculativc. 

Accordingly, it is 

OI iUERED that thc motion of defendants Sherrell .1. Aslon, M.D. individually and 

Sheixll J. Aston, M.D., P.C. for summary judgment disr-nissing that pi11-t or  the first causc of 

action sccking lost profits is deiiicd; arid it is liirtlicr 

ORDERED h a t  partics Brc dircctcd to appear for a prc-lrial conference 011 Februai-y 9, 

2006 a t  2:30pm in room 248 at 60 Centre Strcet, Ncw York, N . Y .  

ENTER: 
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