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i 

Steno record and order (5/25/06) 
Unredacted documents . . . . . . . . . . . . . . . . . . . .  

I 
-against- I 

. . . . . . . . . . . . . .  . . . . . . . . . . . .  

OPPENHEIMER & CO., INC. f/Wa 
FAHNESTOCK & CO., INC., and ERIC 
SHAMES, 

Present: 
Hon. Judith J. Gische 

J.S.C. 

This is an employment discriminationlsexual harassment action. The court has 

before it a motion by defendants Oppenheimer & Co., Inc. flkla Fahnestock & Co., Inc. 

and Eric Shames (“Oppenheimer“ and “br. Shames”) seeking the dismissal of this 

I 

action, or alternatively, disqualifying plaintiffs law firm, Storch Amini & Munves, P.C. 

(“plaintiff‘s law firm” or “Storch Amini”) ft-pm representing Ms. Alter in this action. 
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The defendants also ask that the a court seal the file on this motion. 

Storch Amini has cross-moved fo Part 130 sanctions under the Uniform Rules r 
for Trial Court. 

This court’s prior decision of Jun 30, 2005, sets forth in extensive detail the 

plaintiff’s motion for consolidation with t ?, o other actions pending in Supreme Court, 

New York County before other judges (Andrea Bertoline v. Oppenheimer & Co., Inc. 

factual allegations by plaintiff against th i defendants. In that decision, the court denied 

~ 

f/k/a Fahenstock & Co., Inc. and Eric Shbmes, Index No. 121 187/03, Braun J., and 
I 

Christina Pellearino v. Oppenheimer & Go., Inc. and Eric Shames, Index No. 

101834/04, Acosta J.). Although the thrke actions have not been consolidated, the 

parties have agreed to coordinate their discovery demands; therefore the documents 

and depositions held in the Berfoline action are relied upon and referred to in this 

I 

I 

action. 

Presently, Oppenheimer and Mr. 6hames seek the disqualification of the 

attorneys who represent plaintiff in this Action (the Storch Amini firm) based upon their 

claim that Oppenheimer’s in house coudsel, Evelyn Bukchin, Esq., who also at one time 

acted as plaintiffs attorney, imparted confidential Oppen heimer information to Storch 

~ 

Amini. 

Defendants contend that while M . Bukchin was in house counsel for T 
Oppenheimer, she introduced and took ps. Alter to the law firm of Storch Amini where 

they and another Oppenheimer employee met, without the defendants’ knowledge. 
I 

Defendants claim that Ms. Bukchin revealed certain confidential information she 

obtained from Mr. Shames and/or Oppenheimer, that was only available to her because 
I 
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of (and as a direct result of) her status dith Oppenheimer. 

Defendants contend further that Vs. Bukchin and Mr. Shames had an attorney- 

client relationship and that information she obtained from Mr. Shames, and revealed to 
I 

plaintiff has so “tainted” this case that th defendants cannot obtain a fair trial and, 

therefore, plaintiffs case must be dismi4sed. Alternatively, the defendants contend that 

Storch Amini must be disqualified because it has acquired privileged information that is 

e 
I 

damaging to defendants’ case, and erodes their defenses. 

It is undisputed that Ms. Alter apdroached Ms. Bukchin about Mr. Shames’ 

alleged harassing treatment of her. ShG asked Ms. Bukchin for advice and whether the 

conversations between them were as aqorney and client. Ms. Bukchin, then a recent 
I 

law school graduate, agreed and said they were. As Ms. Bukchin became more 

alarmed by the situation revealed to her1 she suggested that Ms. Alter meet with a 

lawyer who knew about sexual harassmbnt claims. 
I 

Ms. Bukchin was also concerned labout her own job and her own liability if the 
I 
I 

Oppenheimer firm got sued. It was in thlis context that Ms. Bukchin, Ms. Alter and a 

third person from Oppenheimer attended a meeting at the Storch Amini firm. At the 

meeting they discussed, among other thiings, Ms. Alter’s allegations, Ms. Bukchin’s 

concerns, and the legal ramifications. 
I 
~ 

When Ms. Alter and Ms. Bukchinlmet with the Storch Amini law firm, Ms. 

Bukchin was herself seeking legal advice about her own situation. No decisions were 

made at the meeting, nor did anyone discuss or decide who would retain Storch Amini. 

Some time after this meeting, Ms. Alter 1 ecided to retain the Storch Amini firm and to 
I 

h 
start this lawsuit. Ms. Bukchin is not a darty to this action and is not presently an 

I 
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In the Bertoline action Justice Br4un has ruled that certain notes Ms. Bukchin 

took of her meetings and conversations kith Mr. Shames are discoverable. Justice 

Braun found that because the defendan\s could not demonstrate that Ms. Bukchin was 

acting the attorney for either OppenheiTer or Mr. Shames in this matter, her notes were 

discoverable. Order, Braun J., 4/19/06. I As more fully discussed below, without even 

reaching the further issue of whether Justice Braun's decision has collateral estoppel 

effect in this action, the court agrees with Justice Braun's conclusion, that no attorney- 

client privileges were available to protect the materials and conversations Ms. Bukchin 

disclosed to Ms. Alter and her attorneys! the firm of Storch Amini. Consequently, the 

drastic relief of dismissing this action or,! alternatively, disqualifying plaintiff's chosen 

counsel is not available, because the in#ormation they obtained (whether by improper 

I 

I 

I 
I 

I 

I 

I 

I 

I 

means or not) was otherwise discoverat$e. 

Discussion 
7 

I 

An attorney will be disqualified wtere the party seeking disqualification meets its 

burden of establishing a substantial relalionship between the issues in the litigation and 

the subject matter of prior representatioi, or where the counsel had access to 

confidential material subsequently related to the litigation. Nesenoff v. Dinerstein & 

Lesser, 12 AD2d 427 (2"d dept. 2004). hhere  a party seeks the disqualification of an 

attorney on the ground that there is a conflict between the current representation and 

that of a former client, the movant must establish not only the existence of the prior 

attorney-client relationship but also that ;'the former and current representations are 

both adverse and substantially related."' Nomura v. Hu, 240 AD2d 249 (Ist dept. 1997); 

I 

~ 

I 
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Solow v. W.R. Grace, 83 NY2d 303 (1994). The formation of an attorney-client 

relationship hinges upon the client’s manifested intention to seek professional legal 

advice. Kniqqe v. Corvese, 2001 WL 830669, 8/2/01, NYLJ, p. 23, col. 1 (S.D.N.Y. 

Cote J.) [citations omitted]. However, a Iparty’s unilateral or unreasonable belief that 

there is an attorney-client relationship d&es not make it so. Rather, an attorney-client 

relationship is established where there is an explicit undertaking to perform a specific 

I 

1 
I 

I 

task. Wei Chenq Chanq v. Pi, 288 AD29 378 app den 99 NY2d 501 (2002). 
I 

Canon 4 of the Professional Code of Conduct provides that “[a] lawyer should 

preserve the confidences and secrets o$ his client.” A confidence is any information 

that is protected by the attorney-client privilege. This privilege is triggered when 

someone seeks legal advice from an attorney because the person is an attorney and 

the person (the client) makes the revelation in confidence. It exists to ensure that one 

I 

I 

seeking legal advice will be able to conf(de fully without fear that such confidences will 

later be publically disclosed. Priest v. Hbnnessy, 51 NY2d 62 (1980). 
I 
I 

Dismissal is an even more drasti4 remedy. As more fully set forth below 
I 

because defendants cannot show a bas’is for disqualification of Storch Amini, they are 

not entitled to either disqualification or the more drastic remedy of dismissal. 

I 
I 

I 

Ms. Alter and Ms. Bukchin each testified that at some point before this action 

was commenced they had a lawyer client relationship and that Ms. Bukchin agreed to 

keep what Ms. Alter told her about sexual harassment in the workplace confidential. 

Whether Ms. Bukchin should have agreed to such an arrangement in the first place, 

because she was employed by Oppenhbimer at the time, does not have to decided by 

the court. Nor does the court have to decide whether information confided by Ms. Alter 
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to Ms. Bukchin is privileged. They have  already conceded that such information will be 

fully available to Oppenheimer in conneqtion with its defense of this action. It is also 

important to clarify that this court is not deciding whether Ms. Bukchin should be 

disqualified because she does not reprekent anyone in this action. 

I 

I 

I 

The only issue before the court islwhether the Storch Amini firm should be 
I 

disqualified or the case dismissed because it gained some improper advantage (or 

information not otherwise available to them) from its dealings with Ms. Bukchin. This 
I 

court holds that no such improper advantage was gained. 

Defendants' argument that Ms. Bukchin was Mr. Shames' lawyer, or that she 

owed him a duty to protect their conversbtions as privileged because they were both 

employed by Oppenheimer, is unfounded. Ms. Bukchin did not agree to undertake 

I 

I 

representation of Mr. Shames in this maker, either before or after it was filed. Mr 

Shames did not ask Ms. Bukchin for her legal advice or ask her to be his lawyer in this 

matter. Mr. Shames never approached Ms. Bukchin about representing him in this 
I 

action. Sucese v. Kirsch, 199 AD2d 71 (3rd dept. 1993). The fact that both of them 

worked for the same employer at the time he confided in her does not mandate a 

different result. Oppenheimer did not request that Ms. Bukchin consult with Mr. 

Shames (or vice versa) to develop its legal position in this case. 

I 

I 

I 

I 
I 

I 
I 

While Mr. Shames may have confided in Ms. Bukchin, and told her things 

privately that he expected (or hoped) she would not tell others (especially not Ms. Alter), 

he did so because they worked together: and he believed Ms. Bukchin to be a 

sympathetic ear on account of their interactions on other occasions. Thus, anything Mr. 

I 

I 

Shames discussed with Ms. Bukchin about this case, even his private impression of 
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, 
I 
I 
I 
I 

whether it had merit or not, is not related to legal advice and, therefore, not privileged 

information. I I 

I 
I 

I 

Defendants argue, alternatively, that the Storch Amini firm obtained “inside” 

information about what was going on at Oppenheimer from Ms. Bukchin after this action 

was commenced because Ms. Alter and1 Ms. Bukchin maintained contact even after Ms. 

Alter was terminated. This argument fails as well because it is not the “contact” that is a 
I 

problem, it is the alleged disclosure of otherwise confidential information that 

defendants assert is the basis for the firm’s disqualification. There is, however, no 
I 

indication that Ms. Alter herself obtained’ any information from Ms. Bukchin that could 

not have otherwise been elicited during br subject to discovery. f o r  example: Lipin v. 

Bender, Jr., 84 NY2d 562 (1994) (infornhion stolen from counsel’s table, copied, then 

replaced); Matter of Beinv, 129 AD2d 1 A6 (1 st dept. 1987) (information obtained by 

sewing improper subpoenas). Moreover there is no specificity about what information 

was even imparted. 

I 

I 
I 

I 

I 

I 
I 

I 

I 

I 

Defendants also contend that Stdrch Amini should never have met with both Ms. 
I 
I 

Alter and Ms. Bukchin in the first place qecause of their adversarial positions. The 

court disagrees and finds there is no conflict, or reason to disqualify Storch Amini 
I 

because it initially met with Ms. Bukchin lbefore this action was commenced. When Ms. 

Alter and Ms. Bukchin came to Storch Amini, both of them were seeking legal advice. 

At that meeting, both women were potential clients, notwithstanding their different and 

possibly opposite (or adverse), legal concerns. Priest v. Hennessv, supra. Again, the 

fact that defendants have failed to expr4ss with any specificity what it was that Ms. 

Bukchin revealed that was confidential to either defendant completely undercuts this 

I 

I 

I 

I 

I 
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position. Defendants have not shown th$t Storch Amini acted unethically by meeting 

with both Ms. Bukchin and Ms. Alter at that time or that such meeting put them at any 
I 

I 

I 
disadvantage in this action. I 

I 

The parties disagree about whether the doctrine of collateral estoppel applies to 

this motion, in light of Justice Braun’s dqcision in the Bedoline action. Whether or not 

Justice Braun’s decision warrants the a plication of the doctrine of collateral estoppel 

becomes academic, because this court arrives at the same legal conclusion that Justice 

Braun did. The information Mr. Shames! imparted to Ms. Bukchin was not privileged. 

Fleissler v. Bavroff, 266 AD2d 34 (Ist debt. 1999). Thus, the information Mr. Shames 

imparted to Ms. Bukchin is discoverable! CPLR 5 31 01. 

I 

4 
I 

Based upon the foregoing, the court denies that portion of defendants’ motion to 
I 

dismiss this action, or in the alternative, ‘to have plaintiffs law firm disqualified. 

A separate branch of defendants’ motion is to have the record and documents in 

connection with these motions sealed. t h e  Uniform Rules for Trial Courts (22 NYCRR 

~ 

Rule 216.1) provides that all documentsiand records filed with the Court are “court 

records,” presumptively open to the pubiic. The court shall not seal a court file, except 

where there is “good cause” to do so. Danco Laboratories Limited v. Chemical Works 

of Gedeon Richter, Ltd., 274 AD2d 1 ( I ?  dept. 2000). In determining whether there is 

good cause to seal the file, the court mdst balance the public’s right to access against 

the competing interest of the party seeking the requested order. Danco Laboratories 

Limited v. Chemical Works of Gedeon Richter, Ltd., supra. A limited exception to this 

broad rule is where documents are subject to a protective order but were obtained in 

discovery. See: In re World Trade Center Bombing Litigation: Nash v. The Port 

I 

I 

I 

I 

I 

I 

I 
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Authoritv of New York and New Jersev, ?98 AD2d 72 (Ist dept. 2002). 
I 

Defendants’ motion for a sealing order is denied. They have not met their 

burden of proving that their interest in kieping this file confidential should be exalted 

over the public’s right to have access to it. Nor are any of the documents they have 

filed in connection with this motion privileged. Thus, whether under 22 NYCRR 216 .I 

(a) or (b), there is no basis to seal this fil’e. 
I 

The court also denies plaintiffs cross-motion for sanctions. The court may 

impose financial sanctions or costs for fiivolous conduct in civil litigation. Part 130, 

§ I  30-1 .I (a). Conduct is “frivolous” whe~n it completely is without merit in law and 

cannot be supported by a reasonable argument for an extension, modification or 

reversal of existing law or it is undertake~n primarily to delay or prolong the resolution of 

the litigation, or to harass or maliciously  injure another. 22 NYCRR § I  30-1 .I (c) (I), (2). 

Though plaintiff disagrees with defendants’ position on this motion, that alone does not 

make the position defendant has taken frivolous. There is otherwise no evidence that it 

was undertaken primarily to delay or prolong the resolution of the litigation, or to harass 

or maliciously the plaintiff. 
I 

I 
I 

I 

Conclusion 

In accordance with this decision the court denies both the motion and cross- 
, 

I 

motion in their entirety. 
I 

Since discovery was stayed pend!ing the court’s decision on these motions, a 
I 
I 

status conference will be held on Sedtember 14, 2006 at 9:30 a.m. so that the 

remaining discovery can be scheduled. ~ 
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Any relief not expressly addressed I has nonetheless been considered and is 

hereby denied. 

This shall constitute the decision bnd order of the Court. 

Dated: New York, New York , 
August 1,2006 

So Ordered 

n l  E HON. JUDITH ISCHE, J.S.C. 
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