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lNED ON 121512006 

The following papurs, numbcred I to were read on this motion totfor - 

Noticc of Motion/ Order to Show Cnuse - Af"flduvits - Exhibits 

Answering Affidavits - Exhibits 

-~ Replying Affidavits 

Cross-Motion: 11 Yes rJ No 

. Upon the foregoing papers, it is 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

Hon. KARLA MOSKOWITZ PRESENT: 

FBEM 
Justice 

PART 03 
h 

-against- 

OXFORD 1IEALTII T'LANY, INC:. and OXFORD 
llEALTH P1,ANS OF NEW YORK, INC., 

Dcf'cndan ts. 
X 

INDEX NO. 604083/2001 

MOTION DATE 

MOTION SEX). NO. 002 

MOTION CAI,. NO. 

ORDERJID that this motion is dccided iu accordance with the accompanying 
Decision and Order. 
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OX’NIRT)  lIl~4L‘I’l  I PLANS, INC‘. aiid OXFORD 
HEAL’I’H PI,ANS O F  NEW YOKK, INC‘., 

Moskowitz, .I.: 

In this act i on, p 1 ai 11 ti 11s c 1 ai 111 t 11 at d e fen daiits imp rop cr 1 y dcpi-i v ed p a11 i c i p a t i ri g 

physiciaiis of millions of dollars of rciniburscmciit paymcnts for liealthcarc scrvices they 

provided to meinbcrs oIdefcnclant Oxford Health Plans, Inc. (“OxIord”). Tlic plaintiff doctors 

Albert Chcng (“C‘hci~g’’), Edgai- Borrcro (“Borrero”) and Robert Scher (“Schcr”) commenced this 

aclion in 2001. ‘The complaiiit asserts claims f i r  bi-each of contract m d  for rclier based upon 

violations of‘ section 349 of thc General Business law, seclion 4406-c o r  the Public TJealth Law 

and section 3224-a (a) of the Tnsurancc I,aw. 

Ox€oi-d niovcd to disiniss the action, or, alteniatively, to stay the action and compel 

arb i t rat i 011 p iirsu an t 1 o at1 ai-b i 1 rat i 011 c 1 a LI s I: con t a i n cd i ti d cl‘eiid ant O x  ford I Ical t 11 i’ 1 an s ( N Y ) , 

Inc. ’s Consultant Physician Agrccnieiil (“Physician Agrccnicnt”).’ Thc arbitration clause 

provides, in pertinent pari, that “[n]o civil action colicenling any dispule arising uiidcr Ihis 

Agreement sliall be instituted before any court, and all such disputes shall be submitted to liiial 

The court notes that, according to defendants, Oxford Health Plans lJ,C was fornierly 1 

Oxford Health Plans, lnc., and Oxford 14ealth Plans (NY), Inc. is incor-r-eclly namcd as Ox Tord 
Health Plans o r  New Yo’-k, Inc. 

[* 2 ]



Associ~itioii [ A A A ]  with one ai-bitrator.” (Physician Agi-ccriient, 1,ccuw Aff., Ex. D, 11 I 1 ) .  

Ry dccisioti and order datcd .I;iiiiiary 23, 2003, this court dismissed plaintiffs’ c1:tiins foi- 

violations uf. tlic Public I IciiItli Law and Insurance Law aiid compelled the xbitralioii of 

7 ,  1) at$icip at i iig ph ysi c i an s i 11 [de f cnd a i  Is ’1 nctwork, arid whose c 1 aims are subj ect to ;irbi [rat i on . . . . 

(Dcmand For Class Ai-bitration, Tliielmann Dccl., Ex. G ,  at I ) .  

Tlic American Arbilration Association (“AAA”) has establishcd rules goveining class 

actions in arbitration. ‘l’hesc rules “apply whcnevei- a court refcrs a niatter plcaded as a class 

action to tlic AAA for administration, or when a party to a pending AAA arbitration asserts rlcw 

claims on hchalf oI’ or against a class or purpurtcd class.” ( M A  Suppleme~itary Riilcs for Class 

h-biti-ations, 7 1 [a] www.adr.oi.~/sp.asp‘!id=2 1936> [Oct. 8, 2003]). 'The Supplcnientary Rules 

also provide that: “ [ ~ J h e n e v e r  a court has, by  ordcr, addressed and 1-csolved any mattcr that 

would otlicnvise bc dccided by an arbitrator ultdcr these Supplementary R L ~ C S ,  thc arbill-alor shall 

Tollow thc order o r  the court.” (hi, 7 1 IC]). 
- 

LJnder thc Supplcmental Rules it is for the arbitrator to cietcrmiiic whethcr the arbitriitiori 

clause at issue permits a class action. The Suppleniental Rules providc [he procedui-c the 

arbitrator should follow when making that dctcrmination: 

3. Chnstruction of the Arbitration Clause 
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I n  c ~ n  .c; t n i  i rig t 11 e 2471) I i cab I c arbi [rat i on c I iiiisc, the arb i t )-at or  sh a1 1 riot co lis id cr the 
existence of tlicsc Supplcmentary Iides, or any otliei- AAA 1-des, 10 be a f‘aclor 
eithcr in  fiivoi- of‘or against pemiittiiig tlic arbitration to procccd on a class basis. 

The AAA established a thrce-member arbitration panel (“Pai~cl”). The parties first 

presciitcd the Pancl with thc issue ofwhcthcr the al-bitr;ition pi-ovisioii in thc Physician 

Agrccmcnt permits the arbitr;itioii to proceed on behal [‘of a class. 

According to the l’ancl majority, the parties agreed that tllc Pancl should deterniine this 

issue, that, in construing the arbitration clause, New Y ork law should guide the Pancl, arid that 

thc arbitration provision is silent concellling the qucstioii of class arbitration. (Clause 

Cviistnictioii Award, 1,ccuw AN., Ex. A, at 7). On March 7, 2006, in a 2-1 dccision, the Panel 

majority inucd their 12-page Clause Construction Award (Award) detcrmiriiiig that the 

arbitration clause permits the arbitration lo procecd on belialf of a class. 
i 

Tlic Panel iiiajority dctcrmined that, in 1998, when Scher signed the Physician 

Agrccment, New York law did not prohibit class arbitralions. ‘I’hc Pancl statcd that “[n]onc of 

tlic cases brought to [its] attention actually hcld that a class arbitration could not be maintainecl.” 

(Award, at 8). The Pancl majority found that the partics provided no case or statute that statcd 
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that  Ncw Yoi-k law pciinittcd 01- pi-ohitiitod class arbitration i i i  1998. Rased ~ p o n  its l?iidins that 

thc l:iw w x  linsetllcd i i i  1 !)!JS, tlic Piinel majority did not agree with Oxf‘oi-d’s ai-guiiicnt “tl iat  

Iicca~ise Ncw Yor-k proliibi tcd class ai-1,itration.c in 1908 the parties ncccssnr-i ly iiitcndccl t l i i i t  tlici-c 

sincc 1908, no st;itLite has beeii cnactccl and no prior casc Iius becn overruled tliat cst;ihlislies that 

support ol’ils coiicliisiori that class iubikitions are pcriiiis.r;il3le in New Y ork. ’flic Pailcl iiiajority 

cited the portion of the 11’i)mii decision that “compclll cdl the plainliffs to submit their 1 class) 

claims to arbilration and rcscrv[ed] for ttic ai-bilrator the issue of whether class action is 

pciinissihlc.” (Award, at 9, citing Flvnti, h AD3d ai 492). The Panel ~niijoi-ity reasoiled tliat, 

“[ 111 New York law prohibitcd class arbitration under thc pre--Bcrzzlc agr-eemcnt, thc Appellate 

Division would have said so and woulcl not have reserved the issue rei- the arbitrator to 

detcrniine.” (Award, at 9). The Pancl niajority coiicluded that “thc law uiidci-lying the Appcllatc 

Division’s Ffjwri ruling in 2004 that recognized thc possibility of ;I class ai-bitration must also 

havc been thc law in 1998 when thc Scher-Oxford agreement was signed.” (Ilf. at 9-1 0). 

The Panel then malyzcd tlic languagc o r  the arbitration clause, determining that the 

parties agreed to pbitrale “all” disputes, without excluding class claims, thereby implicitly 
.- 

including sucl~ claims. (Award, at 10; Physician Agreciiicnt, Leeuw Aff., Ex. D, 1 11).  Thc 

Panel I-easoncd that its intcipretation was not uiirair to Oxford, because, undcr tlic Physician 

Agreenicrit, Oxford at all times had the right to rnodiry Ihe arbitration clause to prohibit class 

arbitrations, but ncvcr did so. (Award, at 10; see Physician Agrcciiiciit, 11 9 [“Oxford iiiay modify 
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any provision 01’ [tlic] Agrcciiicnt upon writlcn notice to C‘onsultaiit Physician”]). 

Art>itI-;itoi- William 14. Baker suhmittcd ;I 23-pafic dissent (“Raker llisscnt”). A 

substnritial portion o1’tlic Rakcr Dissent grapplcs with thc statiis oi‘Ncw York law with rcspcct to 

ciitci-cd into their contract in 1998 had expressly licld thal requcsts for class treatm~iit ... must b u  

rcjcctcd in favoI orindividual arbitrations.” (Bakcr Dissent, Lccuw A K ,  Ex. B, at 10). The 

Baker Llisseiit found that the iubilration clause was iiot ambiguous and did not pcrniit class 

arbilration. (Id. at 16). 

L)ek:ndatits now iiiovc to vacate tlic Award. 

Discussion 

Standard of Keview - 
LIeCeiidaiits arguc that a heightcncd standard of substantive judicial review applies to their 

motion to vacate tlic Award. Defendants argue that the partics fashioned their own standard h i -  

vacatur when they agl-ccd to bind themsclvcs to the AAA’s Supplementary liiiles for Class 

Arbitrations (“AAA C‘lass Rules”), that rcquirc an arbitl-atinn panel to issue a “rcasoncd ... 

award” ml-1 penuit thc partics to “seck judicial review of thc Clause Construction Award ... .” 

-5-  
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(Llefkiidaiits’ Mciii. ol‘Luw, :it 8, citing AAA Class Rtilcs 3 iuid 5 [a] 

ar-g 11 c t l i a  t t he arhi t rat i 0 1  1 agrccriici 1 t i i i  tis t con t ai 11 i l l  ly d evi ~1 ion h i i i  

1-cv i cw . 

Whci.c 11-le Fccicr-a1 Arhiti-atioii Act (FAA) govcms thc arbilratioii, ‘:jdici:il rcview ofthis 

iiw;1rcI is govciiicd hy  the FAA.” ( L 5 ’ u ~ ~ q d l ~ ~  1’ b V i d i / ~ ~ / /  d, R P ~ .  liw, 304 AD2d 103, I07  11 st 

L k p 1  ‘rOO3]). ‘l‘lic xhitr:itiori cI;itisc providcs 1l1;it ;ill “ciisputcs shall bc siibiiilttcd to filial and 

biricling arbitratioii in New York, pur-suant t(o the 1-tiles of’tlie [AAA 1 with one arbitrator.” 

(Physician Agrcmient, I,ccuw Af-.,  Ex. D, 71 1 I ) .  ‘I’hcl-dore, fedcl-a1 law govcnis the standard of 

revicw. 

“As the Uni led States Supreme Court has rcpeatedly cxpressed, the FAA enibodics a 

slrong ‘liberal federal policy f’avoring arbitralion agreements,’ providing only for extrcmely 

lir-nitcd judicial review of an arbitralion award.” (Jirwtcfl~?, 304 AD2d at 107-08, citing Grecrz 

Tixu Fin. c1orp. -AInhunia 1’ Rrindolplz, 53 1 US 79, 9 I [2000]). However, parties may 

“contractually agrccl 1 lo expand judicial revicw” of x i  arbitr-ation award, in which case “their 

contractual provision supplemcrits the FAA’s default standard of review and allows for de novo 

review ... .” (S(Y C ; I L I C M U ~  T ~ : l i . ,  lnc. vMC1 Tdccoin, C:brp., 64 F3d 993, 997 [5th Cir 1995] 

[expanded revicw permitted whcl-e contract staled that “[tllie arbitration decision shall be final 

and binding on lpth parties, exccpt that errors of fuw shafl be s z h j w l  lo cippeal” [emphasis i n  

original]; ronipuw Roadwq) Prickage ,Sys., Iiic-. 1’ Ku,yscr, 257 F3d 287, 288 [3d Cir 20011 

[where part i es ’ agrccm en t contained gen wic choi ce-of- law c I awe  stat i rig that i t “shal I hc 

govciiied by and constmcd i n  ;iccord;iricc with the laws of ... Pciiiisylvania,” the Court held that 

thc clause did not evidence “a clear intent to incorporate Pennsylvania’s standards for judicial 

- 
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pci-rnit the partics to “scck judicial 1-evicw” by citlici- moving t(o confirni or vacate the Clamc 

Clonstniclion Awai-d. ([(I. I[ 3). Howcvci-, nothing contained in thc AAA Class Rulcs requires 

licightcncd 01‘ “substantive judicial rcvicw,” as defendants arguc. (Defendants’ Mem. of Law, at 

S). Tndeed, Ihc rulcs do not mention the word “heightened” or “substantivc.” 

IIere, tlic 1’;incl issucd the Clause Construction Aw~~I -d .  The AAA Class Rules inc~-ely 

pennit dc lndants  io sccli vacatur of that Award. Nothing contaiiictl i n  the Physician Agreement 

evidenccs a11 intcnt to opt oui of tlie FAA’s default standard orreview o i i  a motion to vacate mi 

award. hi short, defciidants fail to idcntify any legal authority or any provision in the arbitration 

clausc or the AAA Class RLI~CS in support of their argument. 

Not suppwting their argument bascd upon the law or ihe applicable provision of tlic 
4 4  

Physician Agi-eemciit, dci’cndants attempt to persuade tlic court of-rcasons why the M A  calls for 

substantivc judicial review. Dcfendants argue that decisiniis mi class issues arc erfectivcly 

dispositivc, hecausc perniitting class arbitration places pressure or1 dcr‘cndants to settle Iawsiiits. 

Defcndants also arguc that the arbitration panel’s tlecision will bind many persons. Herc, 

however, tlic Award does iiot involve thc certification of a class. Rathel-, the Award merely 

-7- 
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inlcrpret s 1 he art) i tra t i o ti c 1 ;i 11 sc t o  del erm i tic whet h cr t h c c I ;ru SL‘ p cni 1 i t s c 1 ass a rl) i t rat I 011. 

1)el’ciidan~s also argue that Iieightcticd irppcllatc revicw is wan-aiitcri in order IO avoid thc 

claim that tmxuse ~ l i c  partics pay thc arbitrators on an hcourly basis, thcsc payments provide the 

arbilrators with a fina~)cial incentive to maintaiii a class atid thus gcncrate lees. However, 

dcindants affirmatively argue that they “do[] not suggest that thc arbitrators i n  this case wcrc 

actually biascd ... .” (Ikfendanls’ Mcm. of Law, at 10 [emphasis in origirial]; SW also 7/20/0G 

Tr., at 3 [“wc’re not contending that thcse arbitrators are ncccssarily biascd”]). ‘I’hus, dcfendank’ 

s tatcment unden-n i ncs h e i r  own argurnien 1. 

Defcndants argue that “every single one of thc more than 20 A A A  arbitrators or 

arbitration paiicls that have considered the qucstion havc ruled in favor of class arbitration,” 

thereby suggesting tlie existence of an appcarance of bias. ( Id ,  at 10-1 1) .  However, d d d a n t s  

fail to explain how this dernoiistrates the Pancl’s bias in this action. Accordingly, defendants’ 

argumcnts conccming biased arbitrators arc unpersuasive. 
\d 

Defcndants claim that tlic AAA Class Rulcs “have provisions that speak directly to 

Judicial review of the clause construction award.” (Defendants’ Reply Mem. of Law, at 4). 

Tlowevcr, defendants h i 1  to identify any provision that requires hcightened or substaiitivc 

judicial rcview. Nor do defciidants idciitify any provisioti o r  the partics’ agreement showing that 

they co~itractually ageed lo expand judicial review or  opt out of t lx  FAA’s default standard. For 
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the fbrcgoing reasons, tlic COUII dcnics delndants’  rcqucst ror a hciglitened standard of revicw. 

-. Motiqii t o  V x a t e  

L)cfciid;ints argue tIiii1, cvcii ii’tlic coiii-t al,pIics the ui-dinary ‘slandard foi- vacatur, the 

court sliou Id v:icatc the Award, because thc arbitrators escccclcd tlicir powers and manifestly 

tl i s rcg ard cd ii p p I i c al, 1 c 1 iiw . 

I icrc, tlic Pliysiciaii Agi-czmcnt statcs t h a t  i t  “shall bc govci~ied in all rcspccts by Ncw 

York law.” (Pliysician Agrccment, 11 9). Tlic partics do not dispute that the Physici311 Agi’ccnIciit 

sclects New York :is tlic subshiitivc 13w goveining the agrccmcnt. Nor do the parties dispule 

that the FAA governs tlic arbikhility o r  their disputc. 

I n  a proceeding to vacate an arbitration award, the FAA circumscribes the court’s rcview. 

A court cannot vacate an award unlcss: ( 1 )  the award was the prcxliict of corruption, h u c l  01- 

undue mcans; (2) there is cvidence of partiality or corruption among the arbitrators; (3) the 

arbitrators were guilty of misconduct that prejudiced thc rights of one of the partics; or (4) the 

arbitrators excccded their powers. (9 USC 5 10 [ a ] ) ,  

‘711 acidition to these four gr,?.ounds, a n  awxd  may be vacatcd imder federal law if it 

exhibits a manifest disregard of law.” (Wieri & Mulkiti LLP v II~~l?ir.slcv-Spear; ltic., 6 NY3d 471, 

480 [200G] [intcmal qiiotation niarks and citations oriiittcd]). Vacatur based upon manifest 
.- 

disregard of the kiw rcquii-es a finding that ”( 1) the arbitrators kncw of a governing legal 

principle yet rcfuscd to apply it or ignored it altogether, and (2) the law ignored by tlic arbitrators 

was well d c h e d ,  explicit, and clcarly applicable to the case.” ( I d .  at 48 1 [intenial quotation 

In arks a i d  c it at i 011 s (1 i i i  i t t cd 1 ) .  

Dcreendants ai-guc that the hwai-d is contrary to Grceu Tree Fin. Corp. v Buzzle ( S 3 9  US 
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coinpclled arbitration and tlic arbitmtnr certiiicd 3 class i n  ai-bitration. Appc;ds lbllowcd. ‘J’hc 

I Court held that, “[gliven tliesc considerations, along with tlic arbitration coiitracts’ sweeping 

language concerning the scope of the questions committed to arbitra1iot1, this inatter of contract 

South Carolina Supreme Court withdr-cw the appcals ii-0~11 tht: appellatc court, assunlcd 

jurisdiction and coilsolidated thc actions. The Court Iicld that the contracts were silcnt wit11 

respcct to class arbitration, that they consequently an~horjzcd class srbitration, and that 

arbitration had properly takcn the I01111 of class actions. 

?‘he casc presented to the Unitcd Slates Sup~-eme Court tlic issiic of whcther the contracts 

prohibited class arbitration. On Junc 23, 2003, the Sitprcrne C‘ourl found that the issuc conccrncd 

“neither thc validity orthe arbitration clause nor its applicability to the undcrlymg dispute 

between the parties.” (Id. at 452). The Supreme Court determined that, thcrcfore, “thc relevarit 

qucstion herc is what kiizd of urhitlwtioti pr-ocetdirtg thc parlics agreed to,” that “does iiot 

conceim a state shtutc or judicial procediii-es [citation omitted j .  11 cuiicenis contract 

inteiyrctation arid arbitration procedurcs.” (Id. at 452-53 [ cmphas~s in original]). The Suprcme 

inlerprctalioii should be for thc arbitrator, riot the courts, to decide,” (la‘. at 453). The AAA 

-1 0- 
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Cluss Rules bccaiiic cffectivc as of Octobci- 8, 2003, alier the Suprcriic Court’s dccision in G‘WCW 

1i-CY: Fit). C:htp. 

llcre, the Pariel riiiijority acknowlcdgccl that “l<ulc 3 o f  thc AAA C l a s s  R L ~ S  dii-ccts tlic 

panel in tliis clause construction phase to determine ‘whe~hcr the applicable ~irl~it i- i i t ion C ~ S U S C  

pennits the ai-bitrntioii t o  proceed oii bclialf (I[’.,. :i class’.” (Awai-d, at 5). ‘l’hc Award  goes (mi to 

state t l la t ,  “[ilii Gi-ccii 7i.(:rB f+.iii, C ’ o i p  1’ Ha:a/L., 539 ILJS 444 (2(303), tlie Suprciiie Vou1-t held tha t  

construction of an iirbitration agi-eenicut to detcrminc whcthcr a class ai-bihxtion could he 

maintained was an issue to be dccided by thc arbitrator not by ;I coui-1.” ( I d . ) .  T ~ w ,  tlie 1’ariC:I 

majni-ity cxprcssly acknowledges h c  holding or  I;rc.cii T r w  Fitr. (’wp., where tlic Suprcine 

Court made clear that the arbitratioii of a particular class action is a question for the arbitrators, 

not the courls. 

The Panel inajority did not, as defendants arguc, inlerpret G r e n  7j.w Fiii. C’orp. to 

require a finding that 311 arbili-ation clause that is silent on thc issue o r  class arbitratioii permits 

class arbilration. Ralhcr, thc I’anel majority mcrcly acknowledged its responsibility to makc the 

initial dcterniination of whether tlic parties’ arbitration clause pennits the arbitration to procced 

011 hclialf of a class. l h c  Pancl thcn proceedcd to make its detcmiination. 

Defendants argue that Ihc Award disregards the par-ties’ spccification of AAA arbitration 
ji 

and New York !aw and that New Yolk Law did not permit class arbiti-alion ;it tlic timc o f  thc 

Physician Agrccment ’s execut i 011. 

IJnder Ncw York law, uriless the coiltract provides otherwise, thc law at thc time o r a  

contract’s cxecutioIi becoines part of the contract, bccausc 11 is presumcd Illat the parties 

contemplated the law whcii they entcred into the contract. ( M q w  v Royal 6zs. (’0. ofAnzcrira, 
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242 ATEd 044 141h Dcpt 19971). “I t  is wcll settlcd that our role in interpreting a contract is to 

ascertain tlic intciition of tlic partics :it tlie tiiiic they entcrcd into the contract.” ( E w m  1’ F w ~ o i ~ s  

A f / / ~ i r  (-.‘orp., I N Y 3 d  452, 458, SO7 N W d  SG9, 872 [2004]). 

The law at tlit:  time t l ia t  the I’hysjciitii Agreement was executed, trndc~- ;i prc-Grccn TI-W 

Fi//. (.’wp. slundard, is clenrly set Ibith in thc exes cited in the B&cI- Dissciit. 111 H o w ~ d  (077 F 

S~ipp  054, , s / / p / n ) ,  the p lu in t i  II‘cntci-ed iiito ari cmployncnt n~~eenici i t  with IiPMG Pcat 

Maiwick’s Ncw York  City office. ‘IIw agrcemcnt contaiiicd an xhitratioii clausc that pinvided: 

I a]ny claini or  controvcrsy hctwecii the parties arising out o r  u r  
rclating to this Agrcemcnt or tlic brcach thercoc or in any way 
rclatcd to tlic teniis arid conditions of thc crnploynlent of Senior 
Manager hy Peat Matwick, shall be settled by arbitration undci- the 
rulcs of the Aiiiericaii Arbitration Association and the laws of Ihc 
State o r  New York. 

( I d .  at 657) .  Suhsequcntly, KPMG Peat Marwick teimitiated I-Ioward’s employment, and slic 

brought an action agaiiist hci- employer, asserting claims sounding in ncgligence, employiicnl 

discriminalion and h i d .  Howard’s employer movcd to stay thc action pending arbitralion. The 

court granted the motion, but, whilc the motion was still pciiding, the plaintiff comnicnced 

anuthcr action against various dcfcndaiits, asserting esscntially the saiiie claims as slit: assci-ted in 

the original action and treating lhc defendants in thc new action as a class. I n  the coiitext of 

finding H6wardTs claims i n  the new action duplicated thc claims asserted in tlic original action, 

the court riotcd that “a plaintifl‘wch as Howard, who has agreed to arbitrate all claiins arising oul 

of her employment may not avoid arbitration by pursuing class claims. Such claims must be 

pursued i n  non-class arbitration.” ( I d .  al 665, n 7, citing C ‘ / z u ~ p  v Sicgcf Tmcliitg Cb., 55 I’3d 

269, 276-77 [ 7”’ Cji- 19951). 

t1urri.s (S2 AD2d 87, ,supra) also involved a broad arbitration clause. The First 
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Ikparlmciil :inalyzcd whctlici- ;I clriss action could proceed in  light or an ;irbitratic)n clause thc 

plainti f’f’had signed. ’I’he (’oiut c O t T l p G l k d  arhitration o f  the puqio~-lcd class action. ‘The C‘oiii-t 

held that “thc intcrcsts fiivoi-in2 arbiti-atioii shoiild j x v a i l  ovcr those’ favoring llie class action, 

bot11 i n  gciiei-ul a i i d  in  the picsent iiislaiice.” ( Id ,  a1 04). Tlie C’oLirt stated tha l  niaintaining a 

class x l ion  ill cour-t was inipel-missible whcrc the partics agreed lo arhitriile their dispute. 

The disscnt i n  /larri.s stated thal, “iftlic mallcr is to  p i - o c ~ d  ill arl?iti-iitioii i t  iiiust procccd 

as an individual claim.” ( I t / .  at 1 O1 ) ,  l’hc majority npinion respcmdcd to, mci ncknowlcdgcd, the 

conflict idciili lied by thc dissentcrs, t h a t  is, the conflict belwccii “lwo countervailing p~iblic 

politics, arbitration m c i  class action.” ( I d .  at 93). Tlic majority statcd: 

Conccdedly, i11m arbitration agreeniciit exisled plaintiffs might 
linve :I strong case for class action certification, since thc institiition 
of an indiviiii~iil lawsuit fi2r the paltry sum at issuc would t x  
scl I-defcaling. H tit, iiiaiiikiiancc o f  a class action herc by asserlion 
or  a claim for which a foriim is provided clscwhere, would defeat 
the aim of arbihation, and undcrciit an  avowed p i r p s e  of h e  class 
action itself’-- thc “conscnration of‘judicial cf’f~71-t.’’ 

(Id. at 95 [citations onlilted 1).  ‘ I ~ ~ u s ,  the majority acknowlcdgcd the dissciiters’ arguinenl, but 

concluded that the interests fworiiig arbitration outweighed thosc Ihvoring class actions and scnt 

the iridividual plainti Tf to arbitration. 

I n  Tsdi1u.s (1  3 AD3d l!lO, szlpl-a), the First rlcpartn1ent determined that “[t]Iic arbitration 
d 

provisioii [was] mirorccable cven though it waive[dj plainliff7s right lo bring a class action.” ( Id .  

at 19 1). Similarly, in Flytin ( 1  93 Misc 2d 72 1, stp-u) ,  the trial court graritcd the defendants’ 

motion to stay thc procccdings and coiiipel iiidividual ai-bitratioiis. The court determined that 

6 6  mainteriancc of a class action ticre by assertion of’a claim for which a f x u m  is pi-ovided 

elsewhere would defeat the aim o r  arbitration and undercut tiic avowed purposc of the class 
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action itself‘- the conssrvation of judicial effort.” (W. a t  724 [citation a i d  internal qiiotation 

mar-ks omi tlcd]). Thc court acknowledgcd that,  ‘‘1 b]ccaiisc plnintil‘rs wo~ild bc prccludcrl froin 

acting as :I class ii i  iii-IJitration, tiw costs tiicy w o u ~ d  cac~ i  incur in xhitration w i u I d  hi- outwcigh 

any ImtentiLil rccovery.” ( I d .  :it 722). 

’I’liese c:iscs den-iolisti-atc that, i n  I9(18, at thc tinic tha t  thc pal-tics entcrcd into the 

I’liysician Agi-ccmcnt, iindcr ;1 pe-G‘ /wu Trcr, /,-i~/, (-‘orp. staiidard, Ncw J’ork 1:iw did not perinit 

class ai-bitratioli. At that time, c la i~ns  of’ulnss mcmbers that werc iirbitrablc class actions rcsultcd 

in individual arbitrations. This principle is “wcll defincd, explicit, ;inti clearly :ipplicable to the 

case.” ( W i m  & Mulit-iji LLP,  6 NY3d at 48 1 ). 

Moreover, the Pariel majority xknowlcdgcd a id  purporiedly applied New York law in 

the Award (Award, at 7-1 0), a i d  the Baker Dissent extensively analyzed each of these cascs 

iriterprcting New York law. Thus, the Panel majority must liave been aware of the law set forth 

in thcsc cases, but either refused to apply it or ignored it  altogether. ( I d ) .  Therefol-e, clcfeniialils 

have shown that the Pancl majorily acted in manifest disregard of  the law. 

On appcal of thc F(yrin decision, the Second Departmcnt, in light of the intervening 

dccision in G r i m  Tree Pin. Cor/>. (534 IJS 444, sztpra), modified the lowcr court’s ordcr to the 

limited exlcnt dreferring to the arbitrator the decision regarding whether thcre could be class 

arbitration. ( I ;  AD3d 492, sziym). The Courl othclwisc afiirriied thc trial cour(’s order. The 

Sccond 1)cparlment held that ‘‘1 t]he agrcemenis wcre silcnt as to whcthcr class action arbitration 

was perniissiblc. Accordingly, the question of whcther these claims may he submitted to 

arbitration as a class action is for the arbitrator to decide.” (Id.  at 494). 

.i 

With rcspect to this decision, the Panel majority reasoned that, “[i]fNew York law 
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said so and w ~ i i l d  not 11;ivc rcscrved tlic issue rbr the arbitrator to detcimine.” (Award, at 9). 

Howcvci-, F/lwii inti-cly stantls for thc pnnclple that, sincc ihc Suprcmc C’oui-t’s decision in 

LSto/t-Ni(~l.s~vi X4 on Jiily 20, 2006, when thc cnurt heard argiinierits 011 this motion. 

Stul!-NicJlsc,ti ,SA involved claims of nntitrust violations, that allegcdly causcd rcspondcnts 

to overpay for sliipiiients of itenis in pal-ccl tankcrs that Siolt-Nielscn SA owncd. Stof~-Nzt.Z.vcn SA 

movcd to compel ijrhltratio11 pursuant to arbitration clauses contained in the respcctive shipping 

ag-eciiiciits, ami the court refcncd the matter to arbitration. 

l’hc rcspoiidcuts then Glcd a demand for the class arbitration of claims that arosc prior to 

the Supreme Court’s decision in Grem Tree Fill. Corp. Stolt-Niefsen SA objected, arguing ihat i t  

nevcr consentcd to class arbitration. Thc contracts a1 issue contained standard niaritiriic 

ai-bitr-ation clauscs, iiorie of which cxpressly permitted class arbitratioti. The thrce-member 
- 

arbitration panel held lhnl the clauscs, although silent 011 the issue, pcnnitted class arbitration, 

bcgiiining “its discussion in the Award by asserting that ’rt.solution oC the foregoing issue [of 

whether the clauscs pcrmit class arbitration] is controllcd by the Suprciix Court’s decision i n  

[Grccn Tree Fm,  C‘oq~.].’’’ (Id. at 3S4). S ~ o l i - N i e l ~ ~ ~ ~  SA movcd to vacatc Ihc award, arguing that 
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tlic p3nel issued its decision in niaiiifcst disregai-d o r  the law. 

1 hc Southcm District vacatcd the m; i rd  becAlJsC the p n t . 1  liased its award on tlici paiiel’s 

& &  niis-assuiiiptic,n t h a t  /j(~z:Ic ‘coiitroIIccI’ tile issue or whot~ier 111c c~iiuscs hcrc periiiittcd class 

aclions,” and, i n  doing so, “fhilcd to iiiakc m y  iiicaningfi11 clioicc-ol‘-law arialysis h i t  siniply 

niadc v:iguc and pissing refcreiicc tu  its bclieflhat ils analysis of finszlc is ‘consistent with Ncw 

Ycxk law ;is articulatctl by thc C.’oui-t ol‘App7c‘als , . .  :iml willi fcde1.al iiiaritiiiie law.’’’ ( I d .  ai 3S4- 

8 5 ) .  The court roiiiid that ihc choice of’law r~ilcs in this sit[iiitioii WCI-C “well established and 

clear cut,” a i i d  [tiat the nul-itimc contracts “arc conttollcrl in the 17rsi instmcc by federal iiiaritimc 

law,” that provided “that R court silting in  sdniii-alty applies statc law unless tlicre is an 

establisliccl federal maritime rulc govcming tlic issue in dispute or the couit wislics to Pashion 

such a nile.” ( Id .  at 385). 

Sroll-Niclscw SA “forcefully brought to ttic attention of the Panel that there was such a 

rule,” and, thcreaIler, the arbitration paricl expl-essly acknowledged the exisience oftlie 

establishcd rnaritime rulc in its award, stating that the arbitration clauses at issue “are part o f a  

long tradition of inantime arbitration pcculiar to thc intcmational shipping industiy. Among 

othcr things, thc clauses are part of standard contract fonns devclopcd by charterers and widely 

uscd by them and their brokers for 30 years.” (Id). ‘lhc award stated thal the rcspondents 
rr 

assei-tcct, “again~\klilhout dispute Crom Claimants, that thesc arbitration clauses havc never bcen 

tlic basis o r a  class action,” and cited evidclicc takcn from niaritime cxperts “tlial sophisticated, 

multinatioiial cornmercial parties o r  thc type that arc sought to be iiiclucied in the class would 

never intcnd that thc arbitration clauses would peimit a class arbitration.” (I(<). 

Nevci-thcless, the panel in Stloll-NieOcrt SA found thesc fdcts “iinpersuasivc when 
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weighed against ihc contract intcq~retntian the h n e l  l~elievccl was inaiid+d by h z z l ( c . ”  ( I d ) ,  111 

milyzing Ihc pmcl’s award, thc court I-easoiied that: 

i L instead, the l%mcl had niade tlic choice-oi’law alialysis tha t  i t  
was inaiidatcd to m i k c  h i t  chosc to igiiorc, i t  would Iiavc had to 
recognize t l ia t  wliiit Stol t  prcsenied W B S  t ;~n tn i i iount  ti) :in 
established rulc ot’iiinritime 1:iw. For. i n  tlic niaritImc ;irc;i, iiiorc 

t l ia i i  perliaps any other, the iiitcr-prctation of contracts - and 
cspccially cliarter party agreclnciits - is vcry much dictatcd by 
custom a n d  usagc. lnclccd, i l  could hardly l x  othci-wisc, l i ~ r  llie 
i 11 t cmati onal a1 i d  t i - ~ i s i  en t na t  I I I T  o I‘ iiiari timc coiniiiei-ci: rc1 i d  ci-s 
thc dcvclopniml of’ binding I-ulcs of custom absolutely necessaiy ir 
the business is no1 t o  dcvolvc into ch~10.r;. 

( I d .  at  385-86) .  l ’hc court hcld thal, thercfore, “the arbitl-ators maiiifcstly disi-egai-dcd ;1 wcll 

defined nile of go\w-ning maritime law that prccludcd class arbitration undcr thc clauses herc in 

issue and that their dccisioii to the contraiy must therefore be revcl-sed.” (Id. at 386). 

Significantly, thc court detcr-mincd “that the result would be the sanic even if there was 

no establislied maritime nile and [Ncw Yorkj law then govcmct-I,” because, “as thc Panel itsclf 

notcd, Stolt prcsented uncontested evidence that thc clauses here in  qwstion h I  iicvcr hetw tlir 

su!vt:cl ofcfrrss nctim ar.hitrnriot1.” (fd. [cmphasis added]). ‘I’he court stated “New York’s 

historically riarrow view or‘ what can be read into a contract hy implication.” (Id.  at 386). 

The cowl analogizcd thc case to a situation where thc trial court authorized tlic par-lics to 

proceed iwexpcdited arbitration absent any contractual provision explicitly authorizing expcditcd 

arbitration iri the parties’ agrceiiienl, as occurred in Mutter oj’Sdvarro 11 Met-ril[ Lyiich, Pii?mil, 

P~nrter & Smith, f t ic .  (85 NY2d 173 [ 19951). The court stated that “[tlhe court’s role is limited 

to interpretation and cnforcemetit of the tenns agrecd to by the parties; i t  docs not includc [lie 

rewriting o r  their contract and the imposition of additional tenns.” (ld. at 387-88). ‘The court 

reasoned that readirig into an arbitration contract “a provision authorizing compulsory expcdited 

I 
I 
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ahitration would tic to liindainciitally modify thc t c m s  of tlic parties’ cojitract aiid ftwue 

ruspondcnt to arbitrate in  ;i iiianncr contrary to the agrecnient to wliich it  has assented." (Id at 

787). 

The court also likcned thc casc to 111 C’zdlm(i~~ I’rritto-r~s. lm-,, C‘OIIX. ( 2 5 2  AU2d 222 [Is[  

lkpt 199K]), \vhc‘rc tlic First Dcpartment held that “‘cour-ts rnay iiol consolidale 3i-hitr;ttiotis in  

ctoiitrxvciit io11 01. tlie pxtics’ agccnient evcii if consolidation would ciisiii-e ii 11101-c cc,onolnical 

proccccliiig. ... A coiiil’s failure to givc cffecl to pi-ovisions in scparatc agrceniclits conleiiiplatiiig 

sepal-atc srbilrations is an unauthorizccl rdormaiion of’thesc contacts.” ( I d .  ai 387). 

hi Stnl/-Nit:isiw SA, Stolt brought these issucs of contract intciprctation to the attcnlion 01’ 

the arbitrators, who then hilcd to “make any choicc-of-law analysis [ andj Fiiilcd to rccognize 

how strongly Stolt’s position accorded with New York law.” (Id). Siinilarly, i n  this action, as 

cliscusscd abovc, thc Baker Dissent establishes that the Panel majority was aware o r  the law in 

New York concerning class arbitration, but cithcr disrcgardcd or ignorcd it. ‘lhus, for tlie same 

rcasons as set h - t h  in  Stoft-Niclsett SA (435 F Supp 2d 382, supru), Ihc I’ancl majority rnuiiCestly 

disrcgardcd a well-defined rulc of New York law that precluded class arbitration undcr thc 

arbitration clauscs here.2 

The court notcs dckndants’ argurnciit that tlic Award improperly disrcgards the partics’ 
jr 

intent that the cot-rtractual arbitration proccss would involve only individual arbitrations, not class 

arbitration. Defendants claim that certain statements of Scher, that constitute judicial 

admissions, show this intent. Defendants’ argurncnt rclies upon statemcnts that Scher iiiadc in  

The court notes that plaintiffs’ counsel’s only response to Stoh-Niclsen SA (435 F Supp 2 

2d 382, supra) is her belief that it was wrongly decided and that the plaintiffs iu that action are 
appealing the decision. 7/20/OG Tr,, at 13. 
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opposition to defciidmts’ molion to coiiipA arhiti-atioli. Whilc not tlic basis o f  the court’s 

decision, the ct:)~irt acldrcsses tliis argument below. 

“Formal judicial admissioiis hkc the place of‘evidciice and ai-e cotmssioiis, for the 

piirposes of.lIic litigntiun, of tlic tl-tilh o f  a [act allcged by a11 advcl-saiy. Tnrool-mal judicial 

adiiiissions :ire fric1.s Incidciitally adrnitlcd during thc trial. ‘llicsr arc i iot  coticlusivc, lxing 

among infoi-mnl .judicial admissions: statemcnts made during trial or a judicial proceeding, 01 

statemenls contained in  a deposition, ;i bill of pai-ticular-s, or ail affidavit]). 

At thc timc 01 dcfciidants’ motion to compel arbiti-atiori, Scher argued that defcndants had 

not satisfied their burden of showing that Scher cntered into an arbitration agrceinent with 

deleridants. In that context, Schcr statcd that “[a]rbitration is strictly :i contractual right that must 

be cxprcssly providcd for between the specific partics to a dispiitc ibr that dispiitc to be 

submitted to arbitration.” (Scher Opp. Mcm. ofT,aw, 1,eeuw Aff., Ex. E, at 4, citing HivcnMe 

F a h i m  (’or/>. v Tillirrghnst-Stiles C‘o., 306 NY 288, 289 [ 19541). Scher also stated that, “[bly 

moving lo compel arbitration, the Defendants seek to Lorcc the Plaintiffs and tlic members of the 

Class into a inultjtudc of individual arbitration proceedings” arid that “[o]nly a court with the 
*, 

power to address such systemic conduct can appropiiately adjudicate Oxford’s liability under 

GRL $ 349 for its pervasivc wrongful practices.” (Id. at 6, 7). Scher’s counsel also made the 

foll~wiiig statenicnt bclbre the Panel during thc clause construction proceeding: “DI-. Scher-’~ 

200 1-2002 conduct and statements reflcct tlic belicf that, at that time, class arbitration was not 

available in Ncw York.” (Lecuw Aff., Ex. P, ai 14). 
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Hci-e, iicme of'Sc1ier's counscl's stnienicnls arc lbnnal statznici~ls of fact. Kather, ihc 

statcments expi-css opinions aboul tlic likclihood of s~icccss i n  121-iiiging a class arbitration prior- to 

Ihc Suprciiie C'ourt's dccisioii in Grc~r7 Tim3 Fill. (- 'o/p, (539 LJS 444, s i / / i r u ) .  'l'hcsc statcriients 

ai-e not factual i l l  natui-e. Nor :LI-C thcy cc)iiccssions or stipulations ;IS to any facts or tlic c x c .  

TI1 erc lim, t 11 cy do not c o I 1 s 1 i t u  t L' b i n d i t i  g, I'orn 1 a1 j 11 d i c i a1 :id tii i s s i o I i s o 1- i 11 fo mi a1 j LI d i c i ii I 

adni i ssi o tis. 

Schcr argues that liis slatciiients mcrely rcllect liis belicl'ihat, at that lime, neither tlic 

Uni led States Supreme COLU-1 nor the Ncw )'or-k ChiirI of Appcds had addresxcd [lie issue or 

provided ;i stnicturc for bringing arid maintaining a class arbitration. However, the only 

inference that oiic can draw from Schcr's statemcnls is that arbitration rurccs plaintiKs lo cngage 

in individual arbitrations, and that is precisely what is irnplicd in Scher's statements. 

Thc court also iiotcs that the AAA Class Rulcs did not beconie effcctive until  October 

2003 and that this decision might be different if this case arose subsequcnt to Green T ~ E C  Fin. 

Corp. and the AAA's prclrnulgatioii of the AAA Class Rules. 

Accordingly, it is licreby 

O W E R E D  that defcndants' motion to vacate thc Clause Construciion Award, datcd 

March 7, 2006, is granted arid the case is rer-nanded to the Paiiel for proccedings consistent with 

this Decision and Order, 

Dated: Novcmbcr - 

ENTER: 

-- 
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