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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK 
COUNTY 

PRESENT: HON. JOAN A. MADDEN PART 11 
Justice 

WORLD CITY OF FOUNDATION, INC., 
and JOHN S. ROGERS, 

INDEX NO. 114829/03 
Plaintiffs, 

MOTION DATE:4-6-06 
, Y -  - v -  @'" It-.% .. 

, tl$, !& !$&TION SEQ..NO.: 015 
' .L VlTO SACCHETTI and T.M.S. ..,+ 

MANAGEMENT, I NC., ,-f.-,!) 

/$$) p L6.L TlON CAL. NO.: 

Defendants. 

The following papers, numbered 1 to were read on this rnd"! 
1 PAPERSNUMBERED 

I 
Notice of Motion/ Order to Show Cause - Affidavits - Exhibits 

( A\!' - 
l-E 

Answering Affidavits - Exhibits 
I - 

Rep I y i n g Af f id$ t s 
I 

Cross-Motion: [ x ]  Yes [ ] No 

Plaintiffs movc, pursuant to 3103, for ah order vacaling derendants' Noticc to Admit as 

untimely, improper, and unduly burdensome. Defendants oppose thc motion, and cross move, 

pursuant to CPLK 3123, to deem that plaintiffs have cldmittcd all itcrns for- which admissions 

werc sought in the Notice to Adinit, and €or sanctions. 

This action involves a protracted dispute between the parties arising out o f  their landlord- 

tenant rclationship. Plaintiffs are tenants of 330 East 4Yd Street, New York, N Y  ("the building"), 
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which is owned by Vito Sacchetti and managed by defendant TMS Management Co. Plaintill 

World City Foundation is a not-for-profit organization that is a tenant of certain apartments in 

thc building. Deccdcnt John Rogers (“Rogers”) was the Chief Exccutivc Officer of World City, 

and occupicd an apartment in the building as his pcrsonal residence. Rogers, who was an 

altorney practicing mar-i timc law, founded World City and rclated entities lor the purpose of 

promoting the creation of a American cruisc ship industry.’ 

Plainlift’s filcd a Certiricate and Rcadincss and n Note o f  Issue on April 14, 2005. On or 

about July 29, 2005, defendants served plaintiffs with a Notice lo Adinit containing 139 scpardtc 

rcqucsts, many uf which address the admissibility at trial of speciric documents. 

motion sel-vcd on August 10, 2005, plaintiffs moved €01- a protectivc ordcr pursuant to CPLR 

3103. 

By notice of 

In support of the motion, plaintiffs argue that the Notice to Admit is untimely as it was 

served after Notc of Issue was filed and discovery was certilied as completed. Plaintiffs also 

assert that the Notice to Admit is burdensoine as it is accompanicd by only one of thc 140 

documents referenced therci n ,  and that Notice to AdmiL improperly requests admissions relating 

to the adrnissihility of approximately 60 documents. 

Defendants countcr that the Not.ice to Adinit was timcly scrvcd pursuant to CPLR 

3123(a), which pcrmits its service 20 days before trial. Defendants also asscrt that documents 

referenced in the Noticc to Admit need not be included since the documents rder-enced therein 

Alter plainliffs submitted their opposition, and whilc this motion was pcnding Rogers, 
who representcd World City and himself pro se , died. These proceedings were stayed pending 
thc substitution of a duly appoiiil.ed representative for Rogers. Aftcr this wits accomplished and 
an attorney appeared for plaintiffs, this motion was restored to my inotioii calendar. 
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cross-reference a specific document eilher (1 j exchanged during discovery, (2) marked and 

produced during depositions of Rogers or‘ World City’s Vice Presidcnt Stephiinie Gallagher, or 

(3) submitted as exhibits to defendants’ summary judgment motion. Moreover, deleendants asscrt 

that the Notice to Admit properly seeks admissions only with respcct to i t e m  about which thcrc 

reasonably can be no disputc. 

CPLR 3 123 (a> providcs, i n  part, with respect to a notice to admit, that: 

At any time after servicc of thc answer or after the expiration of 
twenty days from service of the sunimms, whichevcr is sooner, 
and not later than twcnty days bcfore the trial, a party may servc 
upon any other party, a writt.en requcst for admission by the latter 
of the genuineness of any papcrs or documents, or the correctncss 
or hirness of representation o f  any photographs, dcscribcd i n  and 
scrvcd with thc request, or o l  the truth of any mattcr-s of fact set 
forth in the request, as to which the party requesting the admission 
rcasonihly bclieves there can be no substantial dispute at the trial 
and are within thc knowledge of such other part.y or can be 
asceitai ned by him upon reasonablc inquiry. 

Although the CPLR 3123(aj spccifically states that the Notice to Admit can be scrvcd 

within twenty days beloore trial, it has hccn recognized that this provision conflicts with Unifonn 

Rule of Trial Court section 202.21, which provides that aftcr thc note of issue and cer-ti€icate of 

rcadincss has been filed “pretrial procecdings” will be permitted only whcn “unusual or 

unanticipated circumstances arisc,” and such proceedings a-e “ rcquired to prevcnt substantial 

prejudice.” & Sicgel, Practice Commentarics, McKinney’s, Book 7B, CPLR 3 106-32OO, 

C3223:2, at 400. 

Thc Appellate Division, First Dcpar-tment has resolvcd this issue by finding that servicc 

of thc Noticc to Admit up to 20 days bcfore trial is pcrmissiblc, despite the prior filing of note of 

issue and a certificate of readiness, sincc “3 123(a) is not intcnded as simply another means for 
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achicving discovery” but rather is a procedure, alun to a stipulation, which is designed to 

crystallizc issucs and to eliminatc from trial thosc that arc easily provable and not really in 1 1  

disputc.” Hodes v. Cilv of New York, 165 AD2d 168, 170 (1” Dcpt 1991); see also, Siegcl, New 

York Civil Practice, section 364, at 603 (4th Ed.2005) Thus, contrary to plaintiffs’ posilion, even 

though scrvcd after plaintiffs filcd their notc of issuc and certificate o l  readiness, the Notice to 

Admit, it was timely since such service was made 20 days before trial. 

As to plaintiffs’ argumcnt that dcfcndmts improperly failed lo attach the documents 

refcrred to in the Notice to Admit, CPLR 3123(a) provides that”[c]opies of thc papers, 

documents or photographs shall be served wilh the request unlcss copies have already been 

furnishcd.” Tn this casc, it appears that the documents, have already bccn provided to plaintiffs so 

that this objcction is without merit. However, to the extent plaintiffs’ new attorneys cannot 

locate the relevant documents, they may seek additional copies from delendants’ counsel. 

Thc ncxt issuc conccr-ns the iterns’in [he Notice to Admit regarding the admissibility of 

ccrtain documcnts at trial. A notice to admit is properly uscd to require a party to admit stated 

facts, or the authenticity of a documcnt, or thc correctness of pholographs. CPLR 31 23. “The 

~ U T ~ O S C  of the notice to udrnit procedure is not to obtain information in lieu of other disclosurc 

devices ... but is intended only to eliminatc from issues in litigation matters which will not really 

be in dispute at trial.” Johantwn v. Hobert Manufacturing Co., 64 AD2d 858 (4Lh Dcpt 1978); 

~~ scc also, Meadowbrook-Richinan, Inc. v. Cicchiello, 273 AD2d 6 (1” Dept 2000)(holding that 

3123 (a) is to be used only for disposing ol uncoiitrovcrtcd questions of fact or those that are 

easily provablc.. , .”). 

IJndcr this standard, the court finds that the admissibility of certain documents, as 
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opposed to their authcnticity, is not the propcr subjcct of an item in a Notice to Admit. The 

deterinination of whether a document (or other evidence) is admissible is a decision which 

should be left to the trial court (Wiseman v. American Motors Sales Cory. , 103 AD2d 230, 237 

(2d Dept 1984))’ and may depend on the purposes for which thc docurncnt is introduccd or other 

circumstances not nccessarily foreseen by thc party rcsponding to a notice to adnit. Indccd, 

CPLR 3123(b) statcs that any adinission in a noticc to admit “is subjcct to all pcrtincnt objections 

lo admissibility which may be interposed at the trial.” Accordingly, plaintiffs’ motion is granted 

to  the extcnt of strilung those items in the  Noticc to Admit which scek admissions rclated to the 

admissibility of ccrtain documents. 

Dcfcndants’ cross motion to deem the items in thc Notice to Admit admittcd hascd on 

plaintiffs’ failure to respond to the notice is denied as plaintiffs tnovcd for a prntcctive order 

within a reasonable time of service of the noticc. & 

NY Co.), m, 29 AD2d 632 ( 1  St  Dcpt 1967). Defcn 

Misc2d 5 15 (Sup Ct 

,# ” *  In vicw of the above, it is 

ORDERED that plaintiffs’ motion is graiite 

dcfcndtlnts’ Noticc to Admit which seek admission 

dncumcnts; and it is further 

.A!,. , 

ent or striking those items in 

ORDERED that plaintiffs shall res 

date of this decision and order; and it is l u  

ORDERED that dekndants’ cross 

DATED: .Tuly/f2006 

v J.S.C. 
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