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businesses, which en te red  into finance lease agreements with NLS f o r  

c r e d i t  card point of s a l e  terminals, and the principals of those 

businesses, who personally guaranteed the lease agreements, by 

concealing material terms of the agreement unfavorable to t h e  

putative class. 

The amended complaint alleged causes of action f o r  violations 

of the Federal Racketeering Statue, t h e  Electronic Fund Act, f r a u d ,  

negligent misrepresentation, breach of implied covenant of good 

faith and f a i r  dealing, breach of contract, u n j u s t  enrichment: and 

money had and received. This cour t  dismissed a11 of the causes of 

action, f o r  insufficiency, w i t h  the exception of the claims f o r  

f r a u d ,  unjust enrichment and money had and received. 

NLS is a New York-based company engaged primarily in financing 

lease agreements, containing personal guarantees, in connection with 

the leasing of credit card equipment, less than  $10,000, to 

generally small businesses through a system of nationwide equipment 

vendors/independent sales organizations ("vendors"). 

This action involves the leases financed by NLS from 1999 

onward, approximately 300,000 leases with more than 5,000 vendors, 

w h o  provided Ehe leased credit card equipment , during the purported 

class period. NLS maintains that the vendors a re  not t he i r  sales 

representatives but rather independent sales organizations with 

which it has an arms-length business relationship. The agreements 

between NLS and its vendors provide for charge backs in certain 
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situations where the l ease  agreement is terminated. The vendors 

have not  been named as par t ies  i n  t h i s  action and NLS and the 

individual defendants, officers of NLS, cross move to dismiss t h i s  

action for failure to j o i n  t h e  vendors, who they maintain are  

necessary parties. 

Although, NLS, by its V i c e  President of Operations, Sara 

Krieger alleges NLS h a s  not utilized t h e  identical lease agreement 

since 1999 and that in j u s t  the p a s t  t w o  years it has had 

approximately seventy different forms, f o r  purposes of this motion, 

t h i s  court shall address rhe Lease agreement t h a t  is in booklet form 

and contains four pages consisting of one s h e e t  of paper ,  folded 

into two, with writing on the front and back of each page. The 

bottom left hand c o r n e r  of the front page states, "Page 1 of 4 " .  

The front page of the lease contains information concerning t h e  

leased equipment, the schedule of monthly payments and the minimum 

lease term, along with a section entitled "ABOUT YOUR BANK" t h a t  

includes the Bank Name, Routing and Account number and a space for 

t h e  lessee to initial thereby permitting direct withdrawals from t h e  

lessee's bank account. It further s t a t e s  that in the event the 

Lessee terminates such ACH authorization, the Lessor may deem such 

e v e n t  a default u n d e r  paragraph 11 hereof. The front page does not 

contain arq numbered paragraphs and Paragraph 11 entitled "DEFAULT" 

is found on page t h r e e  of the leaae. Additionally, included within 

the "ABOUT YOUR BANK'' section is a merger clause. The front page 

l 

I 
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also conrains the signature page for acceptance of the lease and 

below the acceptance, the personal guaran ty ,  which provides that it 

is governed by New York law, and that the guarantor consents to New 

York jurisdiction and waives trial by j u r y .  

The amended complaint alleged plaintiffs were mislead into 

believing that the four page lease agreement and personal  guaranty 

was a single page document as bo th  t h e  lease’s acceptance and the 

personal guaranty are on t h e  first page; that t h e  first page of the 

document conta ins  nothing incorporating the remaining three pages, 

which would a l e r t  the plaintiffs to the  existence of additional 

pages ; t h a t  t h e  defendants’ representatives or s a l e s p e r s o n s  never 

discussed, mentioned or even referred to t h e  remaining three pages; 

that :  they were manipulated into signing in a h u r r y ;  that the lease 

agreement was clipped on a clipboard making it appear that the 

agreement was a single page document; t h a t  they were not given a 

copy of the lease agreement at the time they signed and t h a t  they 

had to telephone a spec ia l  number and request a copy. 

The affidavits of t h e  plaintiffs, Kevin PLudeman, Chris 

Hanzsek, Sarah Jane Hush and Dennis E. Lauchman, submitted in 

support: of plaintiffs’ motion for class certification, continued t o  

make substantially t h e  same allegations concerning NLS’s sales 

representatives. Each of t h e  affidavits alleges NLS’s 

representarive did not tell them about the existence of additional 

pages in the lease, did not inform them of t h e  contents of those  
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additional three pages, or mention or even refer to those pages or 

their content. Mr. Lauchman’s affidavit also alleges that NLS‘S 

representative had h i m  sign the first page in haste. 

Counsel for  plaintiffs clearly aware of the difficulties of 

obtaining class certification on a common-law f r a u d  claim, as such 

claims may necessitate individualized issues of reliance, has 

attempted to advance a new theory. The conduct of t h e  individual 

vendors, which included, i n t e r  alia, attempting to conceal t h e  

additional three pages by use of a clipboard, hurrying the l e s see  to 

execute the lease and failing t o  inform the lessee of the additional 

three pages, is no longer relevant since such is precluded by t h e  

merger clause contained on t h e  f i rs t  page of the lease.  Instead, 

plaintiffs’ counsel argues that NLS, committed a nationwide 

fraudulent marketing scherne, through u s e  of i t s  standard lease 

agreement, which concealed a monthly charge of $4.95 f o r  a Loss and 

Destruction Waiver ( “LDW”) , resulting in higher monthly automatic 

withdrawals from the lessee‘s bank account, 

Paragraph 10, found on page three, entitled “INSURANCE”, 

provides that the lessee shall keep the Equipment insured and “in 

the even t  Lessee failed t o  provide such evidence of insurance 

coverage, Lessee is deemed t o  have chosen t o  buy the Loss and 

Destruction waiver at t h e  p r i c e  in effect, which Lessor reserves t he  

right to change from time-to-time”. There is no indication in t h e  

four pages concerning either the amount of the LDW charge or the 
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The court shall f i r s t  address plaintiffs' class certification 

be sued as representative parties on behalf of a l l  if: I 

whether o t h e r w i s e  required or  permitted, is impracticable; 

(2) there are questions of law or f a c t  common to the class 

which predominate over any questions affecting only individual 

members ;  

( 3 )  t h e  claims o r  defenses  of t h e  representative parties are 

( 4 )  the representative parties w i l l  fairly and adequately I 

(5) a c lass  action is superior to other available methods for 

This c o u r t  shall address each of the above f a c t o r s .  

agreements with NLS, since Janua ry  1, 1999. There is no dispute 

t h a t  since Janua ry  1, 1 9 9 9 ,  NLS has  financed approximately 3 0 0 , 0 0 0  

leases. C l e a r l y ,  t h e  requirement of numerosity has been met. 

As pi-eviously stated plaintiffs' amended complaint as well as t h e  
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putative class members (Carneg ie  v H&R Elock, Inc., 2 6 9  AD2d 145 [IsL 

D e p t  20001 , appeal d i s m i s s e d  95  N Y 2 d  8 4 4  [ 2 0 0 0 ]  ; De Filippo v Mutual 

L i f e  Insurance Co., 13 AD3d 178 [lBt D e p t  2 0 0 4 3 ) .  

NLS, from 1999 to present, has utilized the s e r v i c e s  of 

approximately 5 , 0 0 0  vendors in negotiating the subject lease 

agreements. Clearly, the representations made by these vendors and 

the facts surrounding execution of each of t h e  l e a s e s  would have t o  

be examined, including whether the l e s s e e  read the f i r s t  page; 

whether the lessee n o t i c e d  the notation indicating page one of f o u r  

on t h e  f i rs t  page and made inquiry; whether the notation, in some 
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manner was concealed from the lessee; whether the lessee noticed the 

reference to paragraph 11 in the "ABOUT YOUR BANK" section and made 

inquiry since page one did not include any numbered paragraphs ;  

whether the lease was presented by the vendor in some manner that 

prevented notice of the additional pages; whether the vendor hurried 

the lessee; and whether the vendor informed t h e  lessee  of the 

existence of t h e  additional pages. 

Plaintiffs argue that cases such as  Carnegie and DeFilippo are 

not applicable since the claims, therein, involved consumer fraud 

claims under New York General Bus iness  Law, which requires deceptive 

s a l e s  techniques and individual proof, rather than common-law fraud. 

The allegations in the amended complaint and the plaintiffs' 

affidavits in support of this motion, however, involve the same 

inquiry as a claim under GEL 5349, since t h e  allegations have 

implicated the "point-of-sale" conduct of NLS's vendors. 

In attempting to avoid this bar to class certification, counsel 

for plaintiffs h a s  attempted to convert their claim into a "top- 

down" nationwide fraudulent marketing scheme, maintaining that the 

sub jec t  lease concealed a monthly LDW charge of $4.95, which was 

automatically withdrawn from the lessee's bank account. 

In fact, counsel f o r  plaintiffs now argues that the conduct and 

representations made by the vendors are no longer an issue, since 

the merger clause on t h e  first page precludes paro l  evidence. 

The above is an incorrect statement of the law a3 a general 
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merger clause does not bar parol  evidence of f r a u d  in the inducement 

(Merrill Lynch v Wise Metal Groups, LLC, 19 AD3d 2 7 3  [lEC Dept 

2 0 0 5 1 ) .  Additionally, plaintiffs, have improperly attempted to 

shift the n a t u r e  of this suit from a ‘point-of-sale” claim to a 

“top-down“ fraudulent marketing scheme, without seeking leave to 

serve an amended complaint. Finally, even accepting plaintiffs‘ new 

theory, this court f i n d s  that class certification would still be 

inappropriate 

Plaintiffs contend t h a t  the omission of the LDW charge, in the 

subject leases, is an issue common to the whole c l a s s  permitting the 

cour t  to find a presumption of reliance, especially, herein, where 

the omission was material and actionable. 

I 

I 

While courts have recognized a presumption of reliance in cases 

involving Securities Fraud (Affiliated Ute C i t i z e n  v U n i t e d  S t a t e s ,  

4 0 6  US 128 [19721; T i t a n  Group v Faggen, 513 F2d 234 [2d Cir 19751, 

cert den 4 2 3  US 840 [1975]) breach of fiduciary duty (Brandon v 

C h e f e t z ,  106 AD2d 162 [lBt Dept 19851) and negligent 

misrepresentation (Ackern~an v Price Waterhouse,  252 AD2d 179 [lEt 

Dept 199811, the reliance presumption does not  apply in garden- 

variety fraud cases ( S m a l l  v Lorillard Tobacco, Co., 252 A D 2 d  1 [lgt 

Dept 19381, a f f i r m e d  94 NY2d 4 3  [19991). 

F u r t h e r ,  there can be no presumption of reliance, in this case, 

as the lessees had access to information that :  reasonably s h o u l d  have 

lead to discovery of t h e  alleged concealment. The issue of whether 
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the lessees were aware of the LDW charge is an individual issue. In 

f a c t ,  15,357 lessees, p r i o r  to t h e  commencement of their l eases ,  

opted not to accept the LDW program and instead provided proof of 

insurance ;  8,542 lessees opted out of the program, a f t e r  

commencement of their leases; and 2,708 lessees were provided with 

replacement equipment under  the LDW program. 

There is also evidence that p r i o r  to NLS funding of any lease, 

NLS‘s Verification Department, verified with the lessee, i n t e r  a l i a ,  

the amount of the monthly lease payment, p l u s  tax and LDW, if 

applicable. 

Additionally, t h e  monthly withdrawal from the guarantorrs bank 

account, in excess of the monthly r e n t a l ,  would have immediately 

placed s a i d  individual on notice to make inquiry. Further, 

contrary to plaintiffs’ claim that the omission was material, the 

deposition testimony of plaintiff Kevin Pludeman, is to the 

con t ra ry ,  as Pludeman testified that although he was aware t h a t  his 

bank account was being charged in excess of the lease agreement, he 

didn’t consider it to be a major problem. Therefore, the issue of 

materiality would require an individual examination as to whether a 

lessee would have entered into t h e  lease, if aware of the LDW 

charge .  

Finally, plaintiffs’ claim t h a t  reliance need not be proved in 

this action, as circumstances establish a causal connection between 

the omission and plaintiffs’ injury, does n o t  apply to common-law 
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fraud claims ( F i a l a  v Metropolitan L i f e  Insurance C o .  , N Y L J ,  June 2 ,  

2006, at 22, col 3 [Sup Ct, NY County, Cahn, J.1). 

Accordingly, this c o u r t  finds that plaintiffs have failed to 

demonstrate that common questions will necessarily predominate over 

individualized issues with respect to the common-law fraud claim. 

This court also finds that the other two remaining causes of 

action f o r  unjust enrichment and money had and received are 

dependent on plaintiffs‘ f r a u d  claim. If plaintiffs fail to prevail 

upon their f r a u d  claim, there exists a valid lease agreement and 

“quasi-contract” theories may not be implied in the face of an 

express contract on the same subject matter (EBCI I, Inc. v Goldman 

S a c h s  Co., 5 NY3d 11 [ 2 0 0 5 ] ) .  Therefore, these claims are not 

independently certifiable. 

This court based upon the above findings finds no need to 

address whether plaintiffs have met their burden of establishing any 

of the oizher prerequisites necessary f o r  class certification. 

Accordingly, plaintiffs’ motion f o r  class certification is 

denied and the other branches of plaintiffs’ motion are denied as 

moot. 

In light of this court’s denial of the motion f o r  c lass  

certification, defendants’ cross-motion to dismiss this action for 

nonjoinder of the vendors ,  alleged necessary parties, is denied. 

Motion sequence #005, defendants move for an orde r  striking the 

plaintiffs‘ demand for a j u r y  trial. Defendants maintain that 

-1  1- 

[* 12 ]



of the lease constitutes a waiver of plaintiffs' r i g h t s  to a j u r y  

trial. 
V 

This c o u r t  also finds that plaintiffs' claims, seeking 

declarat ion t h a t  t h e  lease i a  voidable and seeking a declaration 

t h a t  pages two through f o u r  are unenforceable, and f o r  a refund of 

amounts collected in excess of those specified on page one, makes 

the thrust of this action equitable in n a t u r e .  

Therefore, t h i s  c o u r t  further finds t h a t  plaintiffs have waived 

their right to a jury trial by t h e  nature of their pleadings 

(Phoenix Garden  R e s t a u r a n t ,  Inc. v C h u ,  234  AD2d  2 3 3  [15t Dept 19961 ; 

Goshen v Mutual Life Insurance Co. I 2 8 6  AD2d 2 2 9  [Ist Dept 20011). 
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agreement, and, therefore, discovery is authorized by CPLR §3101. 

Motion sequence # 0 0 7 ,  defendants seek an order granting an open 
I 
I commission to t a k e  the deposition of nonparty Peri Ket t le .  

While Ms. Kettler submitted an affidavit in opposition to 

defendants’ motion to dismiss this action for insufficiency, her 

affidavit was not considered by t h i s  court. In light of this 

court‘s decision denying class certification, this cour t  finds that 

the deposition of Ms. Kettler, with respect to this action is 

irrelevant. 

~ 

I 
Accordingly, t moticm-&ar an open commission is denied. 
This c o n s t i t u t e s  Bg e decis -1 and order of this court. 

DATED : AUGUST iLi 4 0 0: - =m 7 

-.------- 
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