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RICHARD B. LOWE, 111, J.: 

Defcndants American Legal Process, Inc. (ALPI) and Scott Lcvine (Lcvine) move to disiniss, 

pursuant to CPLR 321 l(a)(7), the Verified Complaint in this action for, inter alia, rescission, breach 

of contract, coininon law fraud, fraudulent inducement, unjust enrichment, and bl-cadi of thc 

covenant of good faith and fair dealing, for failurc to statc a C ~ U S C  of action. 

BACKGROUND 

l’laiiitiffs Zinod Process Corp. (ZMOD) and William Singler (Singler) bring this action to 

rccover monies for alleged damagcs due to dcfendants ALP1 and Levine’s breach of contract undcr 

a Purchase Agrccmeni, datcd June 29,2004, entered into bctween Zmod and ALPJ, with respect to 

plaintii‘is’ purchase of the assets of ALI’I. 

Prior to July 14,2004, ALP1 was engaged in the bitsiness oflcgal proccss serving and related 

scrvices. During this period, Lcviiie was owiicr and prcsident of ALPI. I n  early 2004, ALPI becaiiic 

intercstcd in selling certain of its assets. Plaintiff Singler lcarned of this opportunity and Ibrnied 

ZMOD for the purpose ofpossibly purchasing certain assets of ALPI. During the spring and summer 

oi‘2004, ALP1 and ZMOD iiegotialed the sale of certain ALPI assets to ZMOD. 
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On or about June 29,2004, the parties entered in the Purchasc Agreemeilt which providcd 

that ZMOD would purchasc certain ALP1 assets for $750,000.00. The asscts of ALP1 under tlie 

Purchase Agrecrnent includes goodwill, furniture, equipment and fixtures, a covenant not to 

competc, assignmcnt of leasc, and customer lists (tlie “purchased assets”). ‘Chc I’urchasc hgceincnt 

contains reprcseritatioiis a s  to the volume of ALPI’s business, ofwhich ALP1 statcs as accurate and 

a material inducement for ZMOLI to consummate the agi-ecment. Fui-tlier, ALPl provides that 110 

covenant, representation, or warranty by ALP1 coiitaiiis aiiy Lintrw statcmeiits o f  a material fact or 

omits to state a matcrial fact necessary to make the statemcnts of the Purchasc Agrcemcnt not 

misleading. 

Thc Purchase Agreement also makes provisions for nine ilcw, but unnamed, clicnts that ALPl 

obtainedjust prior to the exccutioii ofthe Purchase Agreement. Due to the unccrtainty of esliiiiating 

the amount ol‘busincss to bc generated by thcse ncw clients, thc parties abTced that ZMOI) would 

pay to ALP1 a commission of$2.00 for cach document served for each of thc new clients, in licu of 

raising llic purchase price of the transaction. 

Pursuant to thc Purchasc Agrecment, ZMOD executed and delivercd io ALP1 and Levine two 

noli-negotiable promissory notcs, one i n  Ilic amount of $400,000.00 (the “first notc”), and thc othcr 

in thc amount of‘$50,OOO.OO (,the “secoiid note”). Tlic promissory notcs were to sccure a purchase 

money loan madc to the plaintiffs in coiinectioil with the sale of thc purchased asscts. Also pursuant 

to thc Purchase Agrecment, Singler also signed a Guaranty Agwmcnt  to personally guaranty the 

payments due to ALP1 pursuant to thc two promissory notcs. 

ZMOD allegcs that, d ~ ~ r i l ~ g  2003, Levine’s father directly or indirectly paid to ALI’I a sun1 

Furthcr, ZMOD allegcs that of $1,000,000.00, i n  order to inflate ALPI’s financial position. 
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represcntations regarding the number of services performed are false. Finally, ZMOD claims that 

ALP1 concealed its problematic relationships with law finm such as Mullooly, Jeffrey, Rooiicy & 

Flynn, Me1 Flarris 2k Associates, <and Malcn & Associates, i n  order to cornplcte the sale oftlie assets 

and thc business. 

ZMOD commenced this action by Summons and Verified Complaint on June 30, 2005, 

seeking rescission of all contractual agreements (first cause of action), breach of contract (second 

cmse  of action), coinnioli law fraud (third causc of action), frauciulent inducement (fourth causc of 

action), unjust cnrichmcnt (fifth cause of action), arid breach of covenant of good faith and fair 

dealing (sixth cause of action). 

DISCUSSJON 

In a iiiotioii to dismiss pursuant to CPLR 32 1 1 (a), the court takcs thc facts as allcged in thc 

Complaint as true and accords thc benefit of every possiblc favorable infercncc to the lion-movant 

(sce Rovcllo v Or-ofino Kcul~.y C h ,  /m., 40 NY2d 633, 634 [ 19761). The court addresscs each of the 

plaintiffs claims according to the memoranda of law submitted by the parties. 

A. h'raudulttn t hzduconen t mid Comm mi Lri w Fmiid 

Defcndants argue that the plaintiffs h a w  fiiiled to state a cause of action for fraudulcnt 

inducemcnt (fourth cause of action) and co~iinioii law fraud (third cause of action) becausc the 

plaintiffs havc failed to demonstratc reasonable reliance on the defcndants' rcprcsentalions. 

Specifically, the dcfendants rely upon a spccific disclaimer found in the Purcliase Rgrcement which 

provides that therc is 110 express or implied warranty by the defcndants as to the purchased assets. 

Altcrnatively, thc dcfendants asscrt that these two causes of action arc merely restatemcnts of thcii- 

3 

[* 4 ]



causes of action for breach of coiltract, and, as such, these claims should be dismissed. 

1 .  Failwe to State a Cuuse of’Action 

To state a legally cogiizahle claim of fraudulent concealment and for comnion law fraud, the 

Coiiiplaint must contain allegations ofa  reprcsentation of material fact, falsity, scienter, rcliaiice and 

injury (Smnll v Lurillard 7’obucuo Co., 94 NY2d 43, 57 [1999]). In addition, in any action bascd 

upon fraud, ”the circumstaiiccs constituting the wrong shall bc statcd in detail” (CPLR 30 16[b]). 

Nondisclosure of material facts may also constitutc fraud where “concealment with inlcnt to rlcfraud 

of hc ts  which one is duty-bound in honesty to disclose is of the samc legal ef‘fect and signihcancc 

as affirniative misrepresentations of fact” (Nasctho Coip v Hurfrcd Reulty Corp., 287 NY 200,295 

[ I 9421; see also Schiildlcr v lssler & Schrrrge, P. C., 262 AD2d 226, 229 [ 1 s t  Dept 1999l). 

The dcfendants rely upoii paragraph 6.2(b) of the Purchase hgeemcnt  to dcmonstrate thal 

there was no reasonablc reliance on the reprcsentatims made by tlie defendants that could bc 

cvidcnccd by the plaintiffs. Paragraph 6.2(b) of the Purchasc Agrcement provides: 

Purchaser [ZMOD] has inspccted and is familiar with the condition 
(physical or otherwise) of all oi‘thc asscts of thc Business and has had 
evcry opportunity to complete his due djligeiice and has investigated 
the Purchased Asscts and thc Business by himself and through his 
accountant arid attorney and, cxcept as othcrwisc providcd in this 
Agrccment, is purchasing thc asscts “AS JS” and acknowledges that 
TI1ERE IS NO WARRANTY (EXPRESS OR IMPLIED) B Y  
SELLER [ALP]] AS TO TIlE PURCJIASED ASSETS, AND’TJIAT 
PURCI IASER, EXCEPT TO TI IE EXTENT SPECJFICALLY 
PROVIDED IIEREW, IS NOT IUXYING UPON ANY 
REPRESENTATION, STATEMENT OR A N Y  OTJIER 
ASSERTION WIlH RESPECT TO ‘THE NATURE OR QUALITY 
OF TI IE ASSETS SOLD HEREUNDER OK THE BUSINESS, OR 
THE PAST, PRESENT OR PROSPECTIVE PROFITS OR 
VOLUME OF THE SELLER OR W E  BUSINESS. 

(See Purchasc Agreemcnt at 10- I 1 [cmphasis in originrtl]). ‘Thc court disagrees. 
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ITcre, thc defendants rely too heavily on Paragaph 6.2(b) in their motion to dismiss. First, 

there is nothing in this paragraph that involves the specific represcntations and warranties madc by 

tlic defendants in the Purdzusc Agrecrnent as to the accuracy of thc volume of revcnue or as to thc 

vcracity of tlic stateincnts made to the plaintiffs in their induccment of ZMOD to purchase thc assets. 

More importantly, defendants’ intcrpretation of Paragraph 6.2(bj contradicts the various 

reprcsentations and warranties the dcfendants explicitly and specifically make to induce the plaintiffs 

to purchase ALPI’s assets. For instance, as Paragraph 6.1(m) provides: 

Seller has lieretofore dclivercd to Purchaser its tax returns for the 
years 2001,2002 and 2003, and Sellcr rcprcscnts that the volume of 
revenue set forth thcrcin ($H00,000; $1,200,000; aiid $2,300,00 [SIC] 

respectively), is  accuralc for the years represeiitcd. Scller reprcsents 
that the firm listcd on said tax rctums, American Legal Processing 
 hi^, is tlic same finn as the Seller herein. Seller also represents that 
the information contained in Scller’s general ledgcr and trial balance 
is acciiratcly reilected in the aibresaid tax rctums. Scller also 
represents that the number of services performed by Scller were as 
follows, plus or minus fifteen (15%) perccnt and subject to 
verification prior to Closing: 2002 - 21,529; 2003 - 39,683; and 
January 1 ,  2004-May 3 1, 2004 - 30,292. S‘t.ller i-e.rvgnizc.s that these 
rqwcseritutions ure n i?zaterial induremcni for  Purchuser to 
consunzrndc this Agrwmcnt. 

(/d. at 9 [emphasis addcdlj. 

I’aragraph 6.1(0) provides: 

No Mi s 1 ead ing S t ai em en t s . No co veri uti 1, rt.(resm 1 at ion or warrun ty 
by tlw Seller in this Agreemcrz~, or i n  any lists, schedules, Exhibits or 
statenients furnished or to be furnished to Purchaser pursuant hereto, 
or in conncctioii with the transactions conteriiplatcd hereby, corziains 
m y  untrue' siatements of-a muterid fnct or oinits to stule (T mialerial 
,fix1 rim:ssary to make thc stcrknients ctintoiizeu’ herein not 
misleudirzg. The Seller has herein disclosed to Purchascr all facts 
matcrial to the assets, and business of the Scller. 

(Id. at I O  [emphasis addcd] j- 
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Paragraph 16.6 providcs: 

This Agreement and the exhibits hercto contain thc full understanding 
of the partics with respcct to thc subjcct matter h e r e d  and there Lire 
no rcpresentations, warraiitics, agreements or understandings other 
lhnn us expressly coiztaiiicd herein. 

(Id. at 17 [crnphasis addcd]). 

It is obvious that the plaintiffs relied upon the expressed reprcsenlations found in  section h 

as wcll as in the other scctions of the Purchasc Agrccment in deciding to purchasc the defcndaiits’ 

assets. Contrary to defcndants’ assertions that thc plaintiff had all iiccessary information to make 

an informed dccision, the evidencc of three law finns that rcpresent about 80% of ALPI’s business 

provided affidavits of misreprcseiitation (see Singler Aff., Exs. 3, 4, 5 )  shows that the defcndants 

rnay have misreprcseiited material lhcts “nccexsary to make the stateinciits contained” in tlic 

Purchasc Abpcment not mislcading. Such representations made by thc defcndants allegcdly wcre 

justifiably relicd upon by thc plaintiffs, and, as such, constitute a claim of fraudulent induccnient and 

fraud 

These scctions of thc Purchase Agreciiient providc specific rcpresentatioiis the dcfcndants 

made to the plaintiffs in  inducing the plaintiffs to pm-chasc the assets of ALP1   si^ l ’ w k w  Lasi 67th 

Ci i )~ OJ‘NCW Y m k  30 1 A.D.2d 453, 454 [ 1 st Dept 20031; see i i lsn Cotton Ficld, hic. v Satn.sung Atti., 

/nu., 295 AD2d 259,260 [ 1 st Dept 20021). In giving all favorable inferelices to the lion-movant, the 

court finds that thc plaintiffs have iiiade viable claiins for fraudulent inducement and coiniiion law 

fraud. 
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2. Resfatemunt of Brrach nj'Cviitract CYuim 

h tlic alternativc, the defcndants claims that fraudulent induccrnent and common law fraud 

arc merely rcstatements of the brcach oP contract claim against the dcfendaiits and, as such, should 

be dismissed. 

A fraud claim, as well as a claim for fraudulent inducement, will bc dismissed whcrc it is 

rcdundant to the brcach of contract claim (SUL' I;ir.cl Bunk qfthc Americas v Motor ~ ~ v - F u m h g  h e . ,  

257 hD2d 287,291 [ 1st Dept I9991). Chnverscly, such claims "will be niainlaincd wlicrc a plaintiff 

pleads a breach of duty scparate from, or in addition to, a brcach of the contract" (id, citing Norr- 

Lirrecrr Trading Cb. v Bmddis A ~ s o c . ~ .  , 243 AD2d 107, 1 18 1 I st Dept 19981). 

The First Departmcnt provides an cxample i n  Firsl Birnkoj 'h  Arnr~rkus pertinent to the casc 

at liand. As the First Department explains: 

For cxamplc, if a plaintiff'allcges that it was induced to entcr into a 
transaction because a dcfendaiit niisrepresented material facts, the 
plaintiff has stated a claini for fraud cven though tlic saiiic 
circumstances also give rise to the plaintiff's brcach of contract 
claims (KKB Enters. v Erns[ c$ Young, 182 AD2d 97 I ,  972-73 [3d 
Dcpt 19921). Unlikc a misrepresentation of fiiture iiitcnt to pcrfonn, 
a misreprcsentation OT prcsent facts is collateral to the contract 
(though it may have induced the plaintiff to sign thc contract) and 
therefore involves a separatc brcach o f  duty (Decv-ficld 
C,~onirizunii.utiotis C'orp. 11 C'~~~scbrou~~I-Ponrls,  h a . ,  08 NY2d 054, 
956 [ 19x61). 

(257 AD2d at 201-92). Herc, the plaintiffs have sufficiently stated a causc of action for fraud and 

fraudulent inducemcnt separatc from the brcach of contract claim The plaintiffs allege that t h y  

wcrc induccd to entcr into this trailsaction chc to the material facts provided, and avcr that they did 

in fact rely or1 these falsc representations and concealinent of these material facts to their detrimcnt 

(SW Complaint, 17 h 1-68). In the case at bar, it was the inisreprescntation of prcseril facts, such as 
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the representations inadc as to the volume of ALl’I’s busiiicss (,id. at 7 221, and not any futurc intcnt, 

that induccd tbc plaintiffs to agree to theunderlying contract. Accordingly, thc plaintiffs have shown 

that the dcfendarits breached a “separalc [I duty,” and, as such, have made viable claims for fraud 

and. fraudulent inducement (First Bank of’the Anzcricc~,~, 257 AD2d at 292). Recause a reprcsentation 

is a statement of present fact, a fraud claim may be hascd on thosc misrcpresentations, 

notwithstanding the existence of a breach of contract claim (France 8 Curradn S.S. Glp. 1.’ 

Bmvind-  Wiile Con1 Mining Co., 229 NY 89, 94-95 [ 19201). 

For the foregoing reasons, thc defcndants’ motion to dismiss the causes of action for fraud 

and for fraudulent misrepresentation pursuant CPLR 32 1 1 (a)(7) is denied. 

B. Rescission 

The dcfendants also muvc to dismiss thc plaintiffs’ first cause of action for rescission, 

arguing that plaintiff‘s allcgaiion of “improper actions of the dcfendants” (see Complaint, 11 56) is 

not enough to propcrly plead a cause of action for rcscission, whether in contract or in fraud. 

Rescission, as a matter of law, lies iii equity and is a matter of discretion (we Riidmurz I) 

Cowfc.7 C.:onzn?unications, lnc., 30 NY2d 1, 13 [ 19721). lt is available “only where there is lacking 

[a] complete and adequatc remedy at law aiid wlierc the status quo may be substantially restored” 

(id; A l p .  v Scwvcy, 9 AD3d 263, 264 [ 1st Dcpt 20041:). Jn order to justify thc court’s intcrvcntion 

to rescind a contract, a party must allegc either fraud in the inducement of‘the contract or a breach 

of thc contract which subst.;mtially defeats the purpose thereof (scc C‘ullanan v Kecsevillc, Ansablc 

C‘lzusm cf. . I k k c ~  C‘hanzpluin R. K .  Co., 199 NY 268, 2x4 [ 19 I 01; Bnhyylon A.ssocs. v C:nunly ?j‘S‘uf/hlk, 

101 hD2d 207, 215 [2d Dcpt 19841). The iiisufficicnt pleading of a relcvant causc of action to 

riccessitatc rcscission “necessarily doo~iis the rcscission cause of action as wcll since . . , i t  is 
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predicatcd upon the viablc assertion of at least oiic of tliosc claims” (Gall v Summit, Kovim CEr 

Feldesman, 222 AD2d 225, 226 [ 1st Dept 19951). 

Here, i n  according tlic benefit of inference to the noli-movant aiid taking all the facts as 

alleged in thc Complaint as true, the court finds that the plaintiffs have made out a viable claim for 

rescission of the various contracts entered into between the parties. In reading the Coniplaint, which 

is given libcral construction in a motion to dismiss, the plaintiffhas made cognizable claims offraud 

and fraudulent inducemcnt. Fwthcnnore, as notcd below, ZMOD has made out a sufficicnt claim 

for brcach oi‘contract. Accordingly, because the rclevant causes of action justifies intervention by 

the court to rescind these agrecnients, tlic motion to dismiss the causc of action to rescind the 

contracts pursuant to CPLR 23 11 (a)(7) is dcnicd. 

C. Breach of’Contract 

Thc defendants move to dismiss the cause of action for brcach of contract for failure to state 

a cause oi‘ action. ALP1 and Levine argue that because the plaintiffs failed to allcgc that thc 

dcfendaiits failed to pcrform any oftheir ob1ig;itioIis pursuant to the sale ofthe purchased assets, and, 

instcad, alleges “misreprescxitation, concealment of matcrial facts, failure to providc scrvices to 

plaintiffs, and antagonistic dealing with clicnts after the execution of thc I’urchase Agrcemcnt” ( s e e  

Complaint 7 S9), the plaintiffs have failed to state the requisite clernents to a brcach of contract 

action. The plaintiffs argue that they have adequately alleged brcach of contract, contcnding that 

there was a breach of the contract wlicrc the defcndants promised to procurc serviccs from iiiiic 

clients and failcd to so. Further, thc plaintilfs argue that Levinc f d e d  to provide serviccs to 

plaintilfs as a consultant, and, as such, violated the Purchase Agreement. Finally, the plaintiffs arguc 

that there arc breaches of warranties on the part of the dcfendaiits, and, as such, a breach of contract. 
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In order to plead a cause of action for brcach of contract, the pleading must clearly specify 

the terms of the agreement, the consideration, thc perfoniiancc by plaintiffs and the basis of thc 

alleged breach ofthe agreement by defendant (see Sucl I) Sud, 21 1 AD2d 423,424 [ 1 st Dept 1994.1; 

Leigh Mgnzt. As’socs. v Wcinslcirr, 251 h.D.2d 225, 226 [ 1st Dept 19981; Furia v Furia, 11 6 AD2d 

694 [2d Dept 19861). 

In giving all favorable inferenccs to the iion-movaiit, the plaintiffhas mad.c out a viable claim 

for breach of contract. There i s  no dispute that there is ;1 contractual agrecment bctwccn the plaintiff 

and the defendant, nor is there is any serious dispute that there was perfonnancc on the part of thc 

plaintiffs. Here, ZMOD and Singler havc also asscrted breachcs ofthe contract where the defendants 

failed to procure services for thc plaintiffq, as well as failure by Lcvinc to act as a consult.aiit under 

tlic I’urchase Agrecment. Such allegations, if taken as true, would constitute valid brcachcs of the 

Purchasc Agreement. Accordingly, therc is a cognizable claim for brcach oi‘contract. 

hi addition, tlic plaintiffs claiin brcach of warranties as anothcr basis for their breach of 

contract claim. While thc defcndants argue that there could not havc bcen reasonable rcliancc, wliicli 

is required for a breach of warranty claim (see CRS6zc. I’ Z@Davis Pzihlislziiig C O . ~  75 NY2d 4.96, 

503 [ 1990]), the court finds that tlic plaintiffs have propcrly plead such a claim. The plaintiffs claim 

that they have rclied upon those warranties and allegc brcach on the part of the dekndants. Such 

allegations arc enough i n  a motion to dismiss to warrant a denial. 

Accordingly, the defendants’ inotion to dismiss thc cause of action for breach of contract is 

denicd. 

n.  1 
The de€endarits ncxt. niovc l o  dismiss the cause of action for breach of thc covenant of good 
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faitli and fair dealing, arguing that it is duplicative of the breach of contract claim. 

A duty of good faith and fair dcaling is implied in every contract. However, a breach of that 

duty will be dismissed if the conduct allegedly violating the implied covenant is also prcdicate for 

a claim for breach of covenant of an cxpress provision of the underlying contract (SLY I3zgelhar.d 

1;;7ip. v Research Cwp., 268 AD2d 358,358-59 [lst Dcpt 20001, citing lvr re Hozrbigunt, In[*. vACB 

Meruintile, 914 F Supp 964, 989 [SD N Y  19951; see ulso Cornhzrskei- Farms, Inc. I! Ilarnts Point 

Coop. Mh., /tic., 2 AD3d 20 I ,  206 [ I  st Dcpt 20031). 

Even in rcadirig tlic Complaiint libcrally for the lion-movants, thc court agrees that the 

underlying causc of action in plaintiffs’ claim for breach of thc covenant of good faith and thir 

dealing is duplicativc of the brcach of contract claim. The plaintiffs claim this “concerns the actions 

of Levine after closing of title, in which he acled antagonistically towards the clients, thereby hrther 

alienating them and contributing l o  the loss of their business, which thcreforc destroyed the 

purported h i t s  of the origiiial contract” (sec PI.  Mcmo of Law at 26). Tlowevcr, in the cause of 

action for brcach of contract, the plaintiffs assert thc same allegation, namely, that the defcndaiits 

continued to have “antagonistic dcalings with clients after the exccution ofthe Purchase Agreeincnt” 

(see Complaint 11 59), as well as a myriad of other allcgations. Herc, the court rails to see where thc 

breach of contract claim and the brcach of tlic covenant olgnod faith and fair dealing difl‘cl-, as both 

claims arise from thc same sct of‘facts and result in the same set of damages. 

Accordingly, the dcfendants’ motion to dismiss the sixth causc of action for breach of the 

covenant of good faith and fair dcalirig under CPLR 321 l(a)(7) is granted. 

E. [Jniiist Enriclzm en 1 

Finally, thc defendants iiiove to dismiss the plaintifk’ fifth causc of action I‘or unjust 
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enrichmcnt, arguing that the cvents that the plaintiffs allcge as the basis for this cause of action arise 

out ofthe samc subject mattcr encompassed by the Purchase Agreement. Because the plaintiffs have 

not opposed the motion to dismiss as to this cause of action, thc motion to dismiss i s  gmntcd. 

CONCLTJSION 

Accordingly, it is hereby 

ORDERED that the dcfendants' motion to dismiss tlic fifth cause of action for unjust 

enrichment and the sixth cause of action for breach oltlic covenant of'good faith and fair clcaling is 

bpiitcd, and are otherwise deiiicd as to the remaining causes of action; and it is further 

ORnEIiBD that the remainder of the action is severed and continued; and it is further 

OICI3ERED that dcfendants are directed to serve an aiiswcr to the complaint within 10 days 

aftcr servicc of a copy of this order with notice ul'cntry. 

Dated: January 3, 2006 

ENTER: 
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