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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: HON. MARILYN SHAFER 
Justlce 

JERULEE CO., LLC, 

Plaintiff, 

-against- 

RAYMOND SANCHEZ and NATALYA NIZHNY 
Defendants. 

PART 62 

INDEX NO. 102888/02 

MOTION DATE 

MOTION SEQ. NO. 003 

The followlng papers, numbered 1 to 3, were read on this motion to reargue: - 
Notlcee of Motion - Aff ldavlte - Exhlblte 1 

Cross-motion - Atfldavlts - Exhlblts F I L E D  ; 
Replying Aff ldavlte 

/ 

‘ 3  
APR 1 1  2006 

NEW YORK 
Cross-Motion: m’Yes 0 No 

-1 
Upon the foregoing papers, it is ordeMc#&f&&h#8&%on to reargue is 

denied and plaintiff’s cross-motion for summary judgment is granted. 

In an Order dated May 20,2005 (“prior Order”), this Court granted defendant Sanchez’s 

(“defendant”) motion for summary judgment dismissing plaintiffs complaint and denied his 

motion for summary judgment on his first and second counterclaims for sanctions and attorneys’ 

fees. Defendant now moves for leave to reargue the latter portion of the prior Order. 

Defendant contends that the Court erred in its prior Order by denying defendant summary 

judgment on his second counterclaim for attorneys’ fees. Defendant claims that there was a 
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purported breach of a covenant to quit the premises by defendant since defendant Nizhny and his 

daughter, Alexa, did not vacate Apartment 6F which caused plaintiff to commence this action. 

Thus, according to defendant, Real Property Law $234 was triggered because defendant had 

successfully defended an action “commenced by the landlord against the tenant arising out of the 

lease.” Defendant further contends that since summary judgment was granted and the complaint 

. ,-: p a s  dismis&, thip. Court erred in denying summary judgment on his first counterclaim for 

sanctions. Defendant asserts that the fact the complaint was found to be without merit is proof 

enough of plaintiffs frivolous conduct and sufficient to issue sanctions against plaintiff. 

In opposition, plaintiff maintains that defendant’s motion is one to reargue since the 

written lease for apartment 6F does not constitute new evidence. Further, plaintiff maintains that 

as a motion to reargue, defendant’s motion is defective and untimely since it does not contain the 

original motion papers and the instant motion was made more than 90 days after the service of 

the prior order with notice of entry. Additionally, plaintiff cross-moves for summary judgment to 

dismiss all of defendant’s four counterclaims. Plaintiff asserts that the defendant’s third 

counterclaim alleging a breach of defendant’s right to quiet enjoyment of the premises should be 

dismissed because defendant has failed to demonstrate a cause of action. Specifically, there is no 

allegation by defendant that he was actually or constructively evicted from the premises or that 

he was deprived the beneficial use of the premises. Finally, plaintiff argues that defendant’s 

fourth counterclaim should be dismissed because New York State does not recognize a civil 

cause of action for harassment. 

A motion for leave to reargue, pursuant to CPLR 9 2221, is addressed to the sound 

discretion of the court and may be granted only upon a showing that the court overlooked or 

misapprehended any relevant facts or misapplied any controlling principles of law (Foley v 
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Roche, 68 AD2d 558 [ lat Dept 19791). The purpose of reargument is not to serve as a vehicle to 

permit the unsuccessful party to advance arguments different from those tendered on the original 

application (Zd; see also Mariani v Dyer, 193 AD2d 456 [ lSt Dept], Zv denied 82 NY2d 658 

[1993]). A motion to renew under CPLR 5 2221, however, is intended to draw the court’s 

attention to new or additional facts which, although in existence at the time of the original 

. motion, were unknown to the party seeking renewal and, therefore, not brought to the court’s 

attention ( F o k y  v Roche, 68 AD2d 558 [l“ Dept 19791; see also Dankner u Szurzan and  do^ 

Znc., 226 AD2d 669 [2d Dept 19961). 

Here, defendant argues that the written lease for apartment 6F constitutes new or 

additional evidence and as such, this motion should be construed by the Court as a motion to 

renew. However, it is undisputed that defendant was aware of the written lease for apartment 6F 

at the time of his prior motion since he executed said lease. Therefore, this motion must be 

construed by the Court as a motion to reargue as oppose to one for renewal. 

As a preliminary matter, defendant’s instant motion for reargument is deemed timely as 

he timely served and filed his Notice of Appeal. “A motion for reargument may be brought after 

the time to appeal has expired if a notice of appeal has been timely filed and the motion is 

brought prior to the submission of the appeal or at the latest before the appeal is determined” 

(Luming Cajk, Znc. v Birman, 125 AD2d 180 [lut Dept 19861). 

ountarclaim for sanctions 

Here, defendant argues that since the Court granted summary judgment and dismissed 

plaintiffs complaint, that fact, in and of itself, was sufficient to warrant the award of sanctions. 

However, dismissal for legal sufficiency in the pleadings is not the standard for the granting of 

sanctions. “Frivolous conduct” warranting sanctions is defined pursuant to 22 NYCRR 8 130- 
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1.1, and not by whether a cause of action is sufficiently pleaded. Since plaintiff has made a 

prima facie showing entitlement to judgment as a matter of law, the burden then shifts to 

defendant to establish the existence of material issues of fact. Defendant has not met his burden. 

Accordingly, defendant’s motion to reargue his first counterclaim is denied and plaintiffs cross- 

motion for summary judgment is granted and the first counterclaim is dismissed. 

Q for m e y s  ’ fees 

Defendant’s arguments for summary judgment on his second counterclaim are essentially 

a reiteration of those made in support of his original summary judgment motion. It is well settled 

that recovery of attorneys’ fees pursuant to Real Property Law $234 is permitted for actions 

arising out of lease disputes, not claims for a tort. Additionally, this Court finds that plaintiff has 

met its burden in establishing a prima facie case on this counterclaim, thereby shifting to 

defendant the burden to establish the existence of material issues of fact requiring a trial. 

Defendant has not met his burden. Accordingly, defendant’s motion for reargument on his 

second counterclaim is denied and plaintiff‘s cross-motion for summary judgment is granted and 

defendant’s second counterclaim is dismissed. 

m t  ofdefen ’ ’ to quiet enioyment of pre- 

Here, plaintiff has demonstrated a prima facie showing to entitlement of dismissal of this 

counterclaim, thus, shifting to defendant the burden to establish the existence of a triable issue of 

fact. Again, defendant has not met his burden. There are no allegations that defendant was 

either actually or constructively evicted from the premises. Accordingly, this branch of 

plaintiffs cross-motion is granted and defendant’s third counterclaim is dismissed. 

Defendant’s fourth cou- fr> r harassment 

It is well settled that New York does not recognize a civil cause of action for harassment 
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(Hurtman v 536/540 E. 51h St. Equities, Inc., 19 AD3d 240 [la' Dept 20051). Merely alleging that 

plaintiff commenced the instant action for the purpose of harassment is insufficient to sustain a 

claim for a prima facie tort (Goldstein v Tubb, 177 AD2d 470 [2d Dept 19911). Accordingly, this 

Court finds that plaintiff has not met his burden in raising an issue of fact requiring a trial and 

therefore, this counterclaim is dismissed. 

For all the foregoing reasons, it is ORDERED that defendatit's motion to reargue is 

denied; and it is further 

ORDERED that plaintiffs cross-motion for summary judgment dismissing all of 

defendant's counterclaims is granted. 

This reflects the decision and order of this Court. 

Dated: 

Check one: [XI FINAL DISPOSITION [ ] NON-FINAL DlSPOSlTlO~ 
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