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ON 21112006 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: Hon. KARLA MOSKOWITZ 
Justice 

X -l--l---_l--..-l--___I--_- I ---l-__lll-r--l-_lllr-- 

RICHBELL INFORMATION SERVICES, INC. and THE 
RICHBELL GROUP LIMITED, 

Plaintiffs, 
-against- 

JUPITER PARTNERS L.P., GANYMEDE L.P., EUROPA L.P., 
JOHN A. SPFUGUE, TERRY J. BLUMER, FUT CAPITAL 
PARTNERS PLC, and ERNEST SAUNDERS, 

Defendants. 
X -__________1__.11_1___-_.1-1--------------_--~~------_-~~--- 

PART 03 

INDEX NO. 605979/1997 
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Notice of Motion/ Order to Show Cnuse - Affidavits - Exhihits 

Answcring Affidavits - Exhibits 

Replying Affidavits 

Cross-Motion: u Yes No 

Upon the foregoing papers, it is 

PAPERS NUMBERED 

OFWERED that this motion is decided in accordance with the accompanying 
Decision and Order. .. 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: 

RICHBELL W O R M  ATTON SERVICES, N C .  arid 
THE RICHBELL GROUP LIMITED, 

PARC 3 
X ___-----L__________-I___________________------------------------------- 

Index No. 605979/1997 

Plainti Rs, 
-against- 

DEC’ISION AND OKDER 
JUPITER PARTNERS L.P., GANYMEDE L.P., 
ELJROPA L.P., JOHN A. SPRAGUE, TEFlRY J .  
BLUMER, RJT CAPITAL PARTNERS PLC‘, and 
ERNEST SRCTNDERS, 

1) efen d a11 1 S .  

X ____-__----_I_______------------------~-------------------------------- 

KARLA MOSICOWITZ, ,I.: 

Defciidants movc to dismiss the Aiiicrided Complaint 011 the ground that a key fhct 

witness, David Elias (“Elias”), is a pai-ty to an agrecment to rcceive a substantial contingciit fcc 

dependcnt on the outcome of h i s  case. Alternatively, defendants seek curative sanctions 

iricludiiig the preclusion of Elias’ testiiiioiiy, the iiival idation of thc fee agrcemeiit and the 

disqualilication of couiiscl. Plaintiffs cross-iiiovc to dismiss the chaniperty-related aflimialive 

defbiiscs based upon section 489 of the Judiciary Law. 

This is an action for, inter alia, bl-cach of fiduciary duty in connection with a joint 

venture. Tbc facts undcrlying tlic complaint have been discussed at lcngth in prior decisions of 

this court and tlic Appellate Division, First Departiiicnt. ‘I’his court piesunics fiiiniliarily with 

them For the lollowing reasons, defendants’ motion is granted to the liinitcd cxteiit of declaring 

the contingent fee agrccnienl with Elias invalid. Plaintiffs’ cross-motion is denied. 

Defendants ’ Motion to i sin i ss 

As is rclevaiit here, David Elins is the 100% owner of plaintin‘tlie Richbcll Group 

1,irnited (“RGL”), that in turn indircctly owned and controlled plaintiff Iiichbcll Infoiiiiation 
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Services (“RIS”). J T ~  1097, together with RGL am1 RIS, Elias coiiiiiieiiced this actioii alleging 

that defendants had misappropriated plaintifls’ stock in H-G Holdings, Inc. (“H-G”). In 1908, 

SOIIIC of the investors in RIS formed Richbell 1998 Limited (“Richbell 1998”) to provide hiicliiig 

Ibr the continuation of the lawsuit. 

In the Spring of 1998, liquidation proceedings cortimenced against RGL and RIS in the 

English courts. Elias assigned his claiiiis in this action to Richbell 1098 in June 1998. I n  

December 1998, Elias entered into a scrics ofagreeiiiciits with Richbell 1998 (the “1 998 

Agreements”) entitling him to a share oP any litigation proceeds remaining alter satisfaction of 

RIS’ and its crcditors’ claims. In  exchange, Elias agreed to give assistance lo “enable the 

Litigation to be conducted and pursued to a successhl co~iclusio~i,” including statcrncnts, 

depositions and court appearances. (& affidavit of Allan J. Ari’fa, sworn to March 21, 2005 Ex. 

F at 0 7.4 [b]). 

By order entered March 15,2002, this courl dismissed the compliiinl in its entirely. The 

Appellate Division, First Department reinstated thee of the thirty-three causes of action by order 

dated September 23, 2003 (see, Richbell Inf‘onnation Svcs., Inc. v Jupitcr Partiicrs, T,P, 309 

AD2d 288 [lst  Dept 20031). However, thc Appellate Division, First Dcpartmcnt did not restore 

any claims Elias asserted in his individual capacity. 

In Apiil 2004, Elias entered into a Suppleiiieiitcll Agreement (the “2004 Supplcmental 

Agreement”) that rcviscd the forilltila for thc allocation of rccovciy from the litigation. Elias’ 

rccovcry rcinaincd contingent upon the outconie of the case, and he agreed that he would “give 

his wholehearted supporl to the Litigation” by way of testimony. (Arm AH. Ex. I). 
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Tlicrc is 110 dispute that by virtue of tlie 1998 Richbell Agreements and tlic 2004 

Supplemental Agreement (collectively, thc “Fcc Agrcciiients”), Elias has entered into an 

arraiigeiiieiit iiiaking his ree contingent upon the outcoinc of this casc. Accordingly, Disciplinary 

Rule 7-109, 22 NYCRR $ 1200.40 of lhe Code of Professional Rcsponsibility govcriis tlic 

propriety of the Fee Agreements. ‘I’hat rulc providcs in pertinent part: 

Coiltact with Witiiesses 

I * *  

C. A lawycr shall not pay, oll‘er lo pay, or acqiiiescc in thc 
payment of compcnsation to a witness contiiigent upon thc contcnt 
of his or her testiinony or the outcomc of tlic case. But a lawyer 
may advance, parantcc, or acquiesce in tlie payment o f  

I .  Expciiscs reasonably incurred by a wilncss in attciidiiig or testifyiiig. 

2. Reasonable compensation to a witncss lor the loss of lime in 
attending, testifying, preparing to tcstify or otherwise assisting counscl 

3. A reasonable fee for the profcssioiial services of an expert 
witness. 

The policy underlying this rulc is set forth in Ethical 

Consideration 7-28 that states: 

Witncsscs should always testify truthfully arid shoirld be lree from 
any financial induccmcnts that might tempt then1 to do othcnvisc. 
A lawyer should not pay or agree to pay a noii-expert witness an 
amount in cxccss of rciiiibursement for expenscs and financial loss 
iiicideiit lo being a witness; howcvcr, a lawyer niay pay or agree to 
pay ai1 expert witness a reasonable fcc for services as an expert. 
But in 110 event should :i lawyer pay or agree to pay a contingenl 
fcc to any witness. 

(SCC also Creswell v Sullivan & Croniwcll, 704 F Supp 392, 404 [SDNY 1989J vacated in psi-1, 

afPd in relevant part, 922 F2d 60 [2d Cir 19901 [“[clase law confiiiiis that witnesses should no1 
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bc paid 011 a contiiigency basis . . . Rule 7-109(c) has been incorporated into Ihe laws of New 

York and i-cflccts a lcgislative judgment of the need [or discouragement o r  coiitingciit lee 

a~angenients”][internal citatioris and quotations oliiittcd]). 

Elias is a fact wjtncss ratlicr than an expert witness, and, as noted, his coiiipcnsatioii is 

coiitiiigeiit upon the outcome of the case rather than merely upon the expenses or  testiLying. The 

agrecnicnts arc thus in “dircct conflict” with DR 7-109(c) (E Creswell, supra at 401). 

Ncvcrtheless, plaiiitiP1s and Elias argue that under Wellinelon v Kelly, 84 N Y  543 [lXSl]), Elias’ 

status as a shareholder in  the plainti11 entities places the agreemen1 under a11 “aiiteccdeiit intcrcst 

exception." Furlher, plainliffs and Elias argue that CPLR 5 45 12 specifically authorizes 

testimony lrom interested witnesses. 

For the rcasons discussed in Crcswell, suvra, neither of these argumenls save the Fee 

Agreenicnts. First, Wcllinqton is an “antique” case that predates the enactment of DR 

(see Crcswell, supra at 402). Second, certified copies of documents were at issue in Wellinqlon 

rather than witness leslimony (u). Although Elias’ status as a shareholder and loiiiier party may 

explain his motives for entcriiig into thc agrcciiiciits, it does not justify the application of a 

questionablc, datcd cxccption that the rule never codified. 

7- 109 

Plaintiffs’ reliance on CPLK 45 12 hails under the plain language of that scclion. Thc 

statute provides that “[elxccpt as othcnvisc cxpressly prescribed, a person shall not be excluded 

or excuscd from being a witness, by reason of his intercst in the evciit or bccause he is a party.” 

DR 5 7-109[c] docs “expressly prescribe” the leslimony of a pcrson whosc intcrcst dcrivcs ii-oiii 

a contingcnt fcc arrangeinelit (Creswell, supra at 404). lnsofiir as the agreemcnts guarantee El ias, 
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;L non-party, a direct tinaucial bcncfit in exchangc for testimony leading to a “succcsshl 

conclusion,’’ it is unncccssary to rcsolvc the partics’ dispute over whether and under what 

circumstances Elias’ indirect recovery would be greatcr or lcsscr in thc absence of the 

ageciiients, 

Plaintiffs’ arguiiicnts arc not without forcc, however, with respect to the appropriatc 

rcmcdy. Dismissal is iiot a prcferred remedy for the violation of the cliscipliriaiy rule at issue 

(scc, c . , ~ ,  Cosljrovc v Sear Rocbuck & Co., 1987 WL 33595 [SDNY 19871; C‘rcswell, supra; 

Waqicr - v Lehman Bros. Kuhn Loeb, Inc., 646 F Supp 643 [ND T I 1  1986]), especially given that 

Elias was a party at the time the complaint incorporatcd kcy factual allegations. Nor would the 

exclusioii o l  Elias’ tcstiniony servc “substantial justice” in view of i I s  centrality and thc 

importancc to ~ h c  casc olthat testimoriy (see Crcswcll, suim at 404) and  that dehidant may 

explore his credibility (and iiidircct iritcrest in  the outcome) 011 cross-exaiiiiiiatioii. 

Disqualilication olplaintiffs’ counsel is also uiuiecessary. No oiic will call plaintiffs’ counsel as 

fiict witnesses at trial (compare, Crcswell, supra), and there was no iiiipropriety in their alleged 

“acquiescence” to the agreement giveii the novelty o l  the issues aiicl thcir good hi th arguments in 

its d e r e m .  

The remaining option - invalidation of the agreements to the extent they guaraiitcc Elias 

a contiiigciit fcc -- is suflicieiit to curc the violatioii of DR $ 7-1 W(c) (see C‘reswell, 404-05). 

The agreement itself anticipates this remedy in section 6.2 o l  the Supplciiiciital Agreement, that 

states that Elias shall receive cornpensalioii oiily “provided any such paymcnt is pennilled by 

law.” (Arffa Aff. Ex. G). Accordingly, the court hereby holds that Elias is not perniitled to 

receive coiitiiigcnt payments undcr the Richbell Agreements and that his recovery is limited to 
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wlintcvcr he would bc ciititled to as a sharcholdcr in thc abscncc of the relevant provisions olllie 

Richbell Agreements. 

Plaintiffs’ Cross-Motion to Dismiss lhe Defense of Champertv 

Plaintiffs argue that thc court should dismiss the ai‘finnative defeiise oL champerty 

hccausc the claims of Elias and RTS fall within the cxccption to Judiciary Law 6 489 for 

assignments made in bankruptcy. Specifically, plaintills’ rely upon ail August 6, 1999 ordcr of 

Justice Cozier (the “August 1999 Order”), that lobuncl that RGT,’s 1,iquidatoI-s’ assignnient was 

subject to tlic exception. Plaintiffs assert that the Liquidators for Elias and RIS’ execlition or 

Deeds of Adherence (the “Deeds”) siiiiilarly cured the cliamperty problcn1. 

Thc motion is dcnicd. Plaintiffs unsuccessfully sought the same relief in prior 

applications to this court arid the Appellate Division, First Depai-tmcnt. By order dated April I O ,  

2000 (the “April 2000 Order”), Justice Co ie r  denied a motion to renew based upon the Deeds, 

holding thal the court could not consider events transpiring after the original niotion. ‘I’he court 

also dismissed the action, holding that plaintiffs had failcd to comply with a dircctivc in tlic 

August 2000 Order to replead only causes of actioii prc-dating the assigiuiiciits to Richbcll in 

1908. By order dated May IS, 2000, Justice Cozier also denied plaintiffs’ motion to supplcmcnt 

the record with an executed copy of one of the Deeds and a copy of an English High Court order 

approving the RIS funding arrangement. 

Plaintills appealed from each 01 the three orders. In conneclion with the chainpel-ty issue, 

plaintif1s’ briefs set h - t h  arguments identical to those interposed on this motion. The rcsulting 

Appellate Division decision (see, Richbell lnfonnalion Svcs.. lnc. v Jupiter Partners, LP, 2SO 
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AD2d 208 [lst Dept 20011 considered and recited the facts relevant lo  the alleged bankruptcy 

exception, making specific rerereiicc to plaintiffs’ efforts to supplemeiit thc rccol-d with Ihe 

Deeds and the High Court order (Richbell, supra a1 214). The court coiicludcd thal i t  coulcl iiot 

rcsolvc the chaiiiperty issue on the rccord before it: 

Uiider the circuiiistanccs, questions o r  fact exist as to w1icthcr 
Richbcll 1998 is a stranger aiid wliethcr tlic ftindiiig agreenieiils 
were designed to prcscrvc investments in the Richbell Group 
coiiipanies that would be wiped oul if the suit were not succcssful 
and the Elias pyrainid collapscd. We therefore cannot hiid as a 
matter 01 law that thc sole purpose of h e  assignments was to 
prosccutc thc suit or that the h id ing  agrccmcrits conflict wilh h e  
pLlrposc of 5 4x9. 

I<ichbell, sums at 219. 

In short, the Appcllatc Division rejecled plaintilk’ request to resolve the champerty issue 

as a iiiatter of law. This court caiiiiot, 011 an idcntical record, accoi-d that relicf. To thc cxlenl 

plaintiffs imply that tlie Appellate Division cired in failing to resolve or rcmand the issue, this 

court is not the appropiiate forum to raisc that argument. “If [a] remittitur is erroneous in any 

respect, or if there is any uncertainty as to thc cffcct of the laiiguage employed, tlie remedy is by 

an application to the appellate courl lo amend it” (City orNew York v Scott, I78 Misc2d 836, 

843 [Civ C1 N Y  Cily 19991; see, Wiener v Wiener, 10 AD3d 362 [2d Dcpt 20041; Brown v 

Brown; 169 AD2d 487, 487 [ 1st Dept 1991][“(t)hc IAS court was withoul authority to grant the 

relief requested by appellant, which was previously dciiicd by an or-dcr of this Churt”]). 

Accordingly, it is 

ORDERED that defendanls’ iiiotion is granted to thc cxteiit of declaring that the 

provisions of any agreement betwccn David Elias aiid I988 Richbell Limited purporting to 
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entitlc Elks to a fec contingcnt upon the outcome of this case are invalid and uncnforccablc, aiid 

it is further 

ORDERED, that defendants' iiiotioii is otherwise denied, aiid it is furthcr 

ORDERED, thal plaintiffs' motion to dismiss defendants' champcrty-rclnled affiimative 

dele'enses is denied. 

Dated: January 3 2006 

ENTER: 

J.S. C. 
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