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Short Form Order
NEW YORK SUPREME COURT - QUEENS COUNTY

Present: HONORABLE AUGUSTUS C. AGATE | AS PART 24
Justice

LORENZO CARRASCO,
| ndex No.: 33108/02
Plaintiff,
Mot i on
Dat ed: July 18, 2006
- agai nst -
Cal. No.: 3&4

PENA & KAHN, STEVEN L. KAHN, ESQ ,
JESUS PENA, ESQ., STEVEN G EHRLI CH
P.C. and STEVEN G EHRLI CH, ESQ ,

Def endant s.

The follow ng papers nunbered 1 to 15 read on these nptions
by defendants STEVEN G EHRLICH, P.C and defendants PENA & KAHN
STEVEN L. KAHN, ESQ and JESUS PENA, ESQ for sunmary judgment
pursuant to CPLR § 3212.

Paper s

Nunber ed
Notice of Mdtion, Affirmation, Exhibits........ 1-4
Notice of Motion, Affirmation, Exhibits........ 5-8
Affirmation in Qpposition, Exhibits............ 9-11
Reply Affirmation........... ... .. .. ... .. ....... 12-13
Reply Affirmation........ ... ... .. ... .. .. .. .. ... 14- 15

Upon the foregoing papers, it is ordered that these notions
are determ ned as foll ows:

Plaintiff conmmenced this action agai nst defendants for |egal
mal practi ce. On Cctober 12, 1999, plaintiff sustained severe
injuries when he was struck by a falling object while outside his
pl ace of enploynment. Plaintiff initially hired defendants Pena &
Kahn to represent himin a personal injury action, then hired
defendant Steven G Erlich, P.C. (hereinafter referred to as ¢
Erlich”) after Pena & Kahn withdrew fromrepresentation. Neither
firm comenced a personal injury action or filed a notice of
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claim with the New York City Transit Authority (hereinafter
referred to as “NYCTAY). Plaintiff alleges that defendants
failure to investigate his clains, tinely file a notice of claim
or seek |leave of the court to file a late notice of claim
prevented himfromrecovering for his personal injuries and that
he shoul d be conpensated for defendants’ | egal mal practi ce.

Def endants Pena & Kahnl nove for summary judgnent and
di smissal of plaintiff’s Conplaint, arguing that they cannot be
liable to plaintiff as a matter of law. Defendants argue that
plaintiff never told them that he was struck by a netal object
falling fromthe elevated train. Rather, plaintiff did not know
what caused his injuries and did not identify any w tnesses to
his accident. Therefore, defendants had no good faith basis to
file a notice of claim against NYCTA and cannot be l|iable for
| egal mal practi ce. Further, they present an affidavit from a
NYCTA representative, who states that the NYCTA had no record of
falling debris from the tracks or train at that |ocation.
Therefore, plaintiff cannot establish a breach of duty by
defendants or a likelihood of prevailing on the nmerits of his
claim

Def endant Erlich cross-noves for summary judgnent and
di smssal of plaintiff’s Conplaint, arguing that it cannot be
liable to plaintiff as a matter of law. Defendant clains that he
was hired to represent plaintiff after Pena & Kahn w thdrew,
months after the 90 day notice period expired. Therefore, a
notion to file a late notice of claim would not have been
successful because there was no reasonabl e excuse for Pena & Kahn
's failure to file a tinely notice of claim and NYCTA did not
have actual know edge of the facts constituting plaintiff’s
personal injury claim As plaintiff cannot establish he would
have prevailed in the personal injury action, sumary judgnent is
war r ant ed.

Plaintiff opposes both notions, arguing that there are
i ssues of fact in dispute. Plaintiff argues that defendants
failed to properly investigate his clains and develop a
nmeritorious personal injury case. He argues that he imredi ately
told Pena & Kahn that he was struck by a nmetal object fromthe
el evated train, which they failed to investigate and pursue.
Plaintiff also presents the deposition testinmony of non-party
Pedro Abreu, who observed a netal object fall fromthe train and
observed plaintiff fall to the ground. Pena & Kahn's failure to
pursue this evidence and file a notice of claim against NYCTA
prevented plaintiff from prosecuting his personal injury claim
and constitutes | egal nmal practice.

Plaintiff also argues that defendant Erlich conmtted | egal
mal practice by failing to file a notion to serve a late notice of
claim Plaintiff clains that he never nmet with Erlich and only
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spoke with him by tel ephone through a translator. Erlich failed
to investigate and pursue a valid cause of action. Plaintiff
argues that a notion to file a late notice of claimmy have been
successful because he had a neritorious claim and Erlich was
hired only four nonths after expiration of the 90 day notice
requirenent. Plaintiff presents the expert affidavit of attorney
Joel L. Getreu to establish that defendants failed to properly
investigate the matter and file a notice of claimagainst NYCTA
Plaintiff also argues that he relies on the theory of res ipsa

| oquitor and therefore notice is not an issue.

The proponent of a notion for summary judgnment carries the
initial burden of presenting sufficient evidence to denonstrate
as a matter of law the absence of a material issue of fact. (
Alvarez v. Prospect Hospital, 68 Ny2d 320 [1986].) Once the
proponent has net its burden, the opponent nust now produce
conpetent evidence in adm ssible formto establish the existence
of a triable issue of fact. (See Zuckernman v. Gty of New York
49 NY2d 557 [1980].) It is well settled that on a notion for
summary judgnment, the court’s function is issue finding, not
i ssue determnation. (Si/lman v. Twentieth Century-Fox Film Corp.
, 3 Ny2d 395 [1957]; Pizzi by Pizzi v. Bradlee’s Dv. of Stop &

Shop, Inc., 172 AD2d 504, 505 [an Dept. 1991].) However, the
al | eged factual issues nust be genuine and not feigned. (Gervasio

v. DiNapoli, 134 AD2d 235 [2Nd Dpept. 1987].)

To establish a claimfor legal malpractice, the plaintiff
must denonstrate that, but for the attorney’s negligence, he
woul d have prevailed on the underlying action or not sustained
any damages. (See Siciliano v. Forchelli & Forchelli 17 AD3d 343

[2Nd Dept. 2005]; Adanppoulos v. Liotti, 273 AD2d 260 [2nd Dept.
2000].) For the defendant to obtain summary judgnment on a |egal
mal practice claim he nust establish, through the subm ssion of
evidentiary proof in adm ssible form that the attorney did not
fail to exercise that degree of care, skill and diligence
commonly possessed and exercised by a nenber of the |egal
comunity. (See Tortura v. Sullivan Papain Bl ock MGath &

Cannavo, 2005 W. 2382817 [2nd Dept. 2005]; Geene v. Payne, Wod

& Littlefohn, 197 AD2d 664 [2nd Dept. 1993].) To succeed,
def endant nust also establish that plaintiff is unable to prove
at least one of the essential elenents of his claim (

Li chtenstein v. Barenbaum 23 AD3d 440 [an Dept. 2005]; Levy v.
G eenberg, 19 AD3d 462 [2nd pept. 2005].)

Under GCeneral Municipal Law § 50-e, plaintiff may not
commence a tort action against a public corporation unless he
files a notice of claim within ninety days after the claim
ari ses. However, plaintiff nay nove for |eave of the court to
file a late notice of claimif he denonstrates a reasonable
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excuse for the failure to file a tinely notice of claim whether
the municipality acquired actual know edge of the essential facts
constituting the claim wthin 90 days of its accrual or a
reasonable time thereafter, and whether the delay would
substantially prejudice the nmunicipality in maintaining its
defense on the nerits. (Joseph v. New York Gty Transit Authority

, 237 AD2d 255 [2Nd Dept. 1997].)

Def endants denonstrated a prima facie entitlenment to sunmary
judgment. Defendants proved that plaintiff could not sustain his
claimof |legal malpractice as there is no evidence that, but for
def endant s’ negli gence, he would have prevail ed on the underlying
action or not sustained any damages. (See Siciliano v. Forchelli

& Forchel i 17 AD3d 343 [2Nd Dept. 2005]; Adanopoul os v. Liotti

273 AD2d 260 [2nd Dept. 2000].) Pena & Kahn established that they
were not aware of any netal object falling fromthe train when
they were hired by plaintiff and therefore could not have filed a
notice of claim against NYCTA. Erlich established that by the
time he was hired to represent plaintiff, too nuch tinme had
passed to successfully nove for leave to file a late notice of
claim Def endants al so established that NYCTA had no actua
knowl edge of the essential facts of plaintiff’s claim as it has
no records of conplaints or netal objects falling fromthe train.

(See Gofman v. Gty of New York, 268 AD2d 588 [Z”d Dept. 2000];
Turner v. Town of Oyster Bay, 268 AD2d 526 [2nd Dept. 2000].)

Plaintiff failed to submt conpetent, adm ssible evidence to
raise an issue of fact in rebuttal. (See Spergel v. Rubenstein,

243 AD2d 556 [2Nd Dept. 1997].) Plaintiff’s evidence does not
establish that, but for defendants’ negligence, he would have
prevailed in the personal injury action. Plaintiff had no direct
evi dence that he was struck by a metal object falling fromthe
train due to NYCTA's negligence. H s eyew tness Pedro Abreu
coul d not describe the object that fell in detail nor did he see
it strike plaintiff. Rather, he testified only that he saw
sonething fall fromthe train and saw plaintiff on the ground
The best description he was able to give of the object was that
it was a door-size object as long as 5 feet 4 inches and 2-3 feet
wi de. However, he did not notice this itemon the ground and did
not identify it to anyone after plaintiff was injured. It is

i ncredi ble that an object of that size could go unnoticed by M.
Abreu or any of the witnesses at the scene.

Plaintiff’s expert affidavit also failed to raise an issue
of fact. (See Caires v. Siben & Siben LLP, 2 AD3d 383 [2nd pept.
2003].) He argues that Pena & Kahn shoul d have investigated the
matter nore thoroughly but did not state that plaintiff’s
personal injury action would have been successful but for Pena &
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Kahn’s mal practi ce. He also states in conclusory fashion that
Erlich should have noved for leave to file a |late notice of
claim but did not state that this failure was the direct cause
of plaintiff’s damages.

As plaintiff cannot denonstrate that he had a neritorious
cl ai m agai nst NYCTA or that a notion to file a late notice of
cl ai m agai nst NYCTA woul d have been successful, summary judgnent
I S warrant ed.

Accordingly, defendants Steven G Ehrlich, P.C and
def endants Pena & Kahn, Steven L. Kahn, Esq. and Jesus Pena, Esg.
's notions for summary judgnent are granted and plaintiff’s
Compl aint is dismssed. It is noted that the action against
defendant Steven G Ehrlich, Esq. had previously been
di sconti nued.

Dat ed: August 15, 2006

Augustus C. Agate, J.S. C

1pef endants Pena & Kahn, Steven L. Kahn, Esg. and Jesus Pena,
Esq., are represented by the sane counsel and for the purposes of
this decision will be referred to as “Pena & Kahn.”



